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ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY’S

POSTHEARING COMMENTS

NOW COMEStheIllinois EnvironmentalProtectionAgency(“Illinois EPA”), by

andthroughoneofits attorneys,Kyle Rominger,andsubmitsthefollowing post-hearing

comments:

TheIllinois EPA would like to thanktheBoard,HearingOfficer Tipsord,andthe

Boardstafffor theirattentionandpatiencein thisrulemakingproceeding.The Illinois

EPAwould alsolike to thankall ofthepartiesthat contributedto thisproposalthrough

discussionswith the Illinois EPA andthroughcommentsandtestimonyprovidedto the

Board.

As statedin thehearingsheldin this rulemaking,aportionoftheoutreachprocess

that theIllinois EPAnormally conductsprior to submittingproposedrulesto theBoard

did notoccurin this rulemakingdueto anti-trustconcernsexpressedby outsideparties.

This uncommoncurtailmentoftheIllinois EPA’soutreachmeantthatmanyissues

usuallydiscussedandsettledprior to thesubmissionofrulesto theBoardwereraisedin
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thehearings.As discussedin thehearings,andasevidencedby theIllinois EPA’s three

erratasheetsandtheadditionalchangesproposedin this document,theIllinois EPAhas

madesignificantchangesto its proposalin responseto thesuggestionsandconcerns

raisedby theBoardand interestedparties.Theresultis a proposalthat improvesupon

theoriginal andcontinuesto benefitall partiesinvolvedin theLeakingUndergi~ound

StorageTank(“LUST”) Program.Theproposalnot only reflects thestatutorychanges

madeto theLUST Programin 2002,but it alsostreamlinestheLUSTProgramin away

thatallows for (1) quickerandeasiersubmittalsofplans,budgets,reports,and

applicationsfor paymentby ownersandoperators,(2) quickerandeasierreviewsofsuch

submittalsby theIllinois EPA, and(3) fewerappealsto theBoard.

Theremainderofthisdocumentis dividedinto threesections.The first section

containsadditional commentson theIllinois EPA’sproposal,including additional

explanationof, or informationabout,theproposalasrequestedby theBoardand

interestedparties. Thesecondsectioncontainsa few additionalchangesto theIllinois

EPA’sproposalasaresultofthelasthearing.TheIllinois EPA believesthesechanges

will furtherimprovetheLUST rules. Finally, the lastsectionofthis documentcontainsa

few briefcommentson thealternativeproposalsubmittedat thelasthearingby the

ProfessionalsofIllinois for theProtectionoftheEnvironment(“PIPE”).

While manyissuesandsuggestionsdeservingof acommentorresponsehave

beenraisedin this rulemaking,time doesnot permittheIllinois EPA to commenton, or

respondto, all ofthemin this document.Moreover,if all of issuesandsuggestionswere

addressedin detail,theusefulnessofthisdocumentwouldbediminishedby its length.

Theabsenceofacommentorresponseby the Illinois EPAshouldnotbeconstruedas
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acquiescencein, or supportfor, changesto theLUST Programotherthanthoseproposed

by theIllinois EPA.

I. THE PROPOSEDAMENDMENTS

I. The92’~GeneralAssembly’sMultiple Amendmentsto Title XVI.

At the lasthearing,PIPEstatedthat thePublicActsamendingTitle XVI in 2002

wereconflicting,andthat thePublicActs signedinto law laterin the yearamendedthe

PublicActsthatweresignedinto law earlierin theyear. Tr. of August9, 2004,hearing

at 144. A reviewofthePublicActs andthe law on statutoryconstructionrevealsthat the

PublicActs arenot inconsistentwith eachother,andthat theymustbe interpretedin a

mannerthat giveseachits full effect.

In 2002 the92’~GeneralAssemblyamendedTitle XVI by thefollowing four

PublicActs:

PublicAct 92-0574,which implementedrecommendationsfrom

theIllinois RegulatoryReviewCommissionby amendingseveral

Titles oftheAct. Title XVI wasamendedby changing“the

effectivedateofthis amendatoryAct of 1993” to “September13,

1993” in Sections57.7(c)(4)(D),57.13(a),and57.13(b),andby

deletingthehandlingchargesprovisionof Section57.8(f).

PublicAct 92-0651,theFirst GeneralRevisoryAct of2002,which

changedareferenceto theUndergroundStorageTankFundfrom

“LeakingUndergroundStorageTankFund” to “Underground

StorageTankFund” in Section57.7(c)(4)(B).
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PublicAct 92-0735,which amendedTitles XVI and XVII by

addingprovisionsthatallow LicensedProfessionalGeologiststo

performcertainwork andprovidecertaincertificationspreviously

limited to LicensedProfessionalEngineers.In Title XVI,

LicensedProfessionalGeologistsweregiven theability t~perform

thesameworkandprovidethesamecertificationsasLicensed

ProfessionalEngineers,otherthanthecertificationofcorrective

actioncompletionreports.

• PublicAct 92-0554,whichamendedTitle XVI by deleting

provisionsrequiringphysicalsoil classification,siteclassification,

andclassification-basedremediationandreplacingthemwith

provisionsrequiringonly site inYestigationandcorrectiveaction.

ThenumerousLicensedProfessionalEngineersupervisionand

certificationrequirementsthatwerespreadthroughoutthephysical

soil classification,siteclassification,andclassification-based

remediationprovisionswerereplacedwith asingle,general

supervisionandcertificationrequirementin Section57.7(f). In

• addition,theaggregatepaymentcapssetforth in Section57.8(d)

wereincreasedby onemillion dollarseachandtheindividual

occurrencepaymentcapsset forth in Section57.8(g)were

increasedby $500,000each.

The abovePublicActswerepassedby thelegislatureandsignedinto law at

varioustimes. Becausetheywereall passedduring thesamelegislativesession,
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however,thegeneralruleof interpretingtheirchangeschronologicallybaseduponthe

datetheybecamelaw doesnot apply. Section6 oftheStatuteon Statutes[5 ILCS 70/6],

entitled “Multiple amendmentsof samesubjectmatter— Conflicts,” statesthefollowing:

Two ormoreActs which relateto samesubjectmatterandwhich areenactedby
thesameGeneralAssemblyshallbeconstruedtogetherin suchmannerasto give
full effect to eachAct exceptin caseof anirreconcilableconflict.

***

An irreconcilableconflict between2 ormoreActswhich amendthesamesection
ofan Act existsonly if theamendatoryActsmakeinconsistentchangesin the
sectionasit theretoforeexisted.

Therulesof constructionprovidedfor in this sectionareapplicableto Acts
enactedby thesameGeneralAssemblythroughOutthe2 yearperiodofits
existence.

Whenreviewingmultiplebills passedin thesamelegislativesessiorrthatpertain

to thesamesubjectmatteror amendthesamestatute,courtsholdthat theprimary

questionis the legislature’sintentratherthanthetechnicalpriority of thepassageofthe

acts. Peoplev. ChicagoandNorthWesternRailwayCo., 20 Ill.2d 462,467, 170N.E.2d

614, 617 (Ill. 1960)(samesubjectmatter);Peoplev. SouthernRailwayCo., 17 Ill.2d 550,.

554-55,162N.E.2d417, 420 (Ill. 1959)(samesubjectmatterorsamestatute). In

determiningthelegislature’sintent,thewholelegislativerecordis opento examination.

SouthernRailway,612 N.E. 2d at420. Oncethelegislature’sintent is ascertained,it will

begiveneffect irrespectiveofthebills’ priority of enactments.j~ If thetwo enactments

canbeconstruedsothat bothmaystand,the courtmustsoconstruethem. Chicagoand

NorthWesternRailway, 170N.E.2dat 617; SouthernRailway,612 N.E.2d at 420. A

laterenactmentwill not, by implication,repealan earlieroneunlessthereis suchtotal
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andmanifestrepugnancethat thetwo cannotstandtogether.SouthernRailway,612 N.E.

2d at420.

In thecurrentsituation, thePublicActs listed abovedo not makeinconsistent

changesto Title XVI asit existedat thestartofthe
92

nd GeneralAssembly. Thechanges

madeby PublicActs92-0574and 92-0651clearlydo not createirreconcilableconflicts,

andthereforewill notbe addressedfurther. Thechangesmadeby PublicActs 92-0554

and 92-0735alsodo not createirreconcilableconflicts. Thelegislativerecord,which is

opento examinationin determiningthelegislature’sintent, revealsthatPublicActs 92-

0554and 92-0735werepassedto makeseparateanddistinct changesto theLUST

Program.Accordingto discussionsin bothchambersoftheGeneralAssembly,Public

Act 92-0554(HouseBill 4471)wasintendedto streamlinethe cleanupproc&ssfor LUST

sitesby replacingthesiteclassificationsystemwith siteinvestigationandremediation,

andto increasepaymentsfrom theUndergroundStorageTankFund. Tr. of92’~General

AssemblyHouseofRepresentatives,RegularSession,
109

th LegislativeDayat 105

(March 21, 2002)(statementsofRep.Hassert);Tr.
0

f
92

nd GeneralAssemblySenate,

RegularSession,
88

th LegislativeDayat 16-17(April 18, 2002)(statementsof Sen.

Jacobs).In contrast,PublicAct 92-0735(SenateBill 1968)waspassedto bring Titles

XVI andXVII up to datewith theProfessionalGeologistLicensingAct by allowing

LicensedProfessionalGeologiststo performcertainwork andprovidecertain

certifications. Tr. of92~1GeneralAssemblySenate,RegularSession,82’~Legislative

Dayat 68-69(April 4, 2002)(statementsofSen.Welch). “When theoriginal [Titles XVI

andXVII were] passedallowingengineersto do thesiteinvestigations,geologists

weren’t licensed.Sincethattime, they’vebeenlicensed,andthis bill will bring the— site
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investigationstatuteup to date.” Id. Copiesofthe legislativetranscriptpagescited

aboveareprovidedin AttachmentsA, B, andC ofthis document.

As notedin the legislativerecord,PublicActs92-0554and92-0735werepassed

to amendTitle XVI for distinctlydifferentreasons.Thereis not suchtotal andmanifest

repugnancebetweenthetwo PublicActs that theycannotstandtogether..Becausethe

two PublicActsmakechangesto Title XVI thatdo not irreconcilablyconflict, theymust

beconstruedtogetherin amannerthat giveseachits full effect. Specifically,thesite

classificationsystemwasreplacedwith thesite investigationarid remediation

requirementsofPublic Act 92-0554,and LicensedProfessionalGeologistswereaddedto

theLicensedProfessionalEngineersupervisionandcertificationrequirementsas

providedin Public Act 92-0735.

After the PublicActsweresignedinto law, theIllinois EPAcarefully researched

andstudiedhow theamendmentsto Title XVI mustbeinterpretedandapplied. The

Illinois EPAhasbeenverycareful to ensurethat bothits proposalandits implementation

ofTitle XVI are~consistentwith thechangesmadeby thePublicActsandthe

legislature’sintent.

2. TheProposedMaximumPaymentAmounts.

As explainedin thehearings,theIllinois EPAbelievesthemaximumamountsset

forth in its proposalarereasonablefor theworkbeingperformed,unlessahigheramount

is justified throughbiddingor becauseofunusualorextraordinarycircumstances.

SeveralquestionswereraisedabouttheIllinois EPA’s developmentoftheproposed

maximumamounts.Manyofthesequestionsconcernedtheuseofhistoricalinformation

andwhethertheamountsdevelopedfrom suchinformationreflectcurrentmarketprices.
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AlthoughtheIllinois EPA usedhistoricalinformationin its developmentofsomeofthe

maximumamounts,theamountsset forth in theproposalaregenerallyconsistentwith the

amountsownersandoperatorsrequestfor reimbursementand theamountstheIllinois

EPA approvesfor paymentfrom theUndergroundStorageTankFund(“UST Fund”).

See,e.g.,Exhibit 4 at.3; Exhibit 10 at 2; Exhibit 12 at6. TheIllinois EPAbelie’ves the

maximumamountssetforth in its proposalarenot out ofdateanddo notneedto be

increasedby anyinflationaryrateto makethemconsistentwith currentmarketprices.

Theamountsproposedarealreadyconsistentwith thecurrentmarket.

While therehasbeenmuchdiscussionaboutthedevelopmentoftheproposed

maximumamounts,very little hasbeensaidabouttheamountsthemselves.Some

evidencehasbeenpresentedto showthatthemaximumamountsshouldbe~omething

otherthanwhat theIllinois EPAproposes.Sofar, however,neitheralternativeamounts

(otherthanpersonnelandlab rateslistedin theappendices)noradequatejustificationfor

alternativeamountshavebeensubmittedto theBoard. While theIllinois EPAhas

remainedopento discussingalternativeamountswith interestedpartiesaslong asthe

amountscanbejustified, it too hasnotbeenprovidedwith alternativeamounts(other

thanpersonnelandlabrateslisted in theappendices)oradequatejustification for

alternativeamounts.

Althoughtheproposedrulessetforth maximumamountsthat will bepaidfor

certaintasks,ownersandoperatorsarenotconstrainedby theseamounts.These

“default” maximumamountscanbeexceededthroughbiddingor throughsite-specific

approvalwhenunusualor extraordinarycircumstancesareencountered.Theadditionof

bidding,which theBoardsuggestedasan option, is oneofthemostsignificantchanges
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to theIllinois EPA’sproposal. Bidding addsincredibleflexibility to therulesby

allowing ownersandoperatorsto tailor maximumreimbursementamountsto thespecific

circumstancesof theirown site. Theycanexceedanyorall ofthe“default” maximum

amountssetforth in therulesaslong astheyjustify higheramountswith at leastthree

bids.

Allowing ownersandoperatorsto determinereasonablepaymentamounts

throughbiddingwill allow reimbursementsfrom theUST Fundto be responsiveto site

specific-conditionsand to accuratelyreflectcurrentmarketprices. It will alsohelpthe

Illinois EPA monitormarketpricesanddeterminewhenthe“default” maximumamounts

in therulesno longerreflect thecurrentmarket.

Takenasa whole,SubpartH providesaflexible andimmediatelyithplementable

methodfor determiningwhetheramountsrequestedby ownersandoperatorsare

reasonable,andthereforecanbe reimbursedfrom theUST I~und.Thetestimony

providedby BP ProductsNorthAmerica,Inc., at theJune22, 2004,hearingnotesthe

needfor flexibility andcitestheTieredApproachto CorrectiveActionObjectives

(“TACO”) rulesof35 Ill. Adm. Code742, asamodelofflexibility for boththeregulated

communityandtheIllinois EPA. ~ Exhibit 72. TheTACO rulesprovidethree

differentmethods,orTiers, for developingremediationobjectives.SubpartH providesa

similaramountof flexibility by providingthreedifferentmethodsfor determining

whetheramountsrequestedfor reimbursementarereasonable.The“default” maximum

amountssetforth in SubpartH aresimilar to theTier 1 remediationobjectivesin TACO.

Both ownersandoperatorsandtheIllinois EPAonly needto comparecorrectiveaction

coststo themaximumamountsin SubpartH to determinewhetherthecostsare
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reasonable.Similar to Tier2 ofTACO, thebiddingprovisionsofSubpartH allow

ownersandoperatorsto exceedthe“default” maximumamountsandtailor theamounts

consideredreasonablefor reimbursementpurposesto site-specificcircumstances.

Finally, theunusualandextraordinarycircumstancesprovision givesownersand

operatorsathird wayto determinemaximumpaymentamountsif the first two are

insufficient. Thesethreealternativeswill ensurethat, in accordancewith Title XVI,

ownersandoperatorswill receivereimbursementfrom theUST Fundfor reasonable

costsofcorrectiveaction.

3. Reimbursementto Tier2 RemediationObjectivesOn-siteandRequired
Useof AvailableGroundwaterOrdinances.

In its Third ErrataSheettheIllinois EPAproposesto limit reimbursementto the

achievementofTier2 remediationobjectives,andto makegroundwaterremediation

ineligible if agroundwaterordinancealreadyapprovedby theIllinois EPA canbeusedas

an institutionalcontrol. Thereappearedto be someconfusionandconcernaboutthese

provisionsat thelasthearing. SincethelasthearingtheIllinois EPAhascontinuedto

discusstheseprovisionswith interestedpartiesto helpclearup theconfusionand address

theparties’individual concerns.

a. Limiting thereimbursementofon-sitecorrectiveactionto the
achievementofTier2 remediationobjectives.

TheIllinois EPAproposesto limit thereimbursementof on-siteactivitiesto the

achievementofTier2 remediationobjectivesto helpensurethattheUST Fund’s

resourcesareusedin themostcost-effectivemanner.Limiting reimbursementto Tier2

objectiveswill not resultin lessprotectivecleanups.Rather,theuseofTier2 objectives
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will ensurethat UST Fundresourcesarenot usedfor cleanupsthataremorestringent

thannecessaryto protecthumanhealth,andthereforemoreexpensive.

From ahumanhealthperspective,remediationto Tier2 remediationobjectivesis

asequallyprotectiveasremediationto Tier 1 (andTier3) objectives.Theonly

differenceis that Tier2 objectivesaredevelopedfrom site-specificinformation,and

thereforetailoredto site-specificcircumstances.TheTier 1 objectivesare‘default”

objectivesthat weredevelopedusingconservativeassumptionsso that theywouldbe

acceptableto useat anysite. As aresult,theachievementofTier 1 objectivesoften

meansthatan owneroroperatorhasperformedmorecleanupthanis necessaryto

adequatelyprotecthumanhealth.

From acostperspective,remediationto Tier2 objectivesis generallyless

expensivethanremediationto Tier 1 objectives.Thelowercostis thereasonresponsible

partiesin theSiteRemediationProgram,wheretheStatedoesnotreimbursecorrective

actioncosts,overwhelminglyuseTier2 insteadof Tier 1 objectives.TheLUST Program

in Illinois is designedto ensurethatsitesarecleanedup in accordancewith TACO to

levelsthatprotecthumanhealth,andto ensurethatownersand operatorsarereimbursed

for thereasonablecostsof suchcleanups.It is not designedto coverthecostsof

additionalremediation,suchasremediationneededto makea sitemoremarketableorto

increaseasite’s propertyvalue. Limiting reimbursementto theachievementofTier2

remediationobjectiveson-sitewill helpensurethat theUST Fund’slimited resourcesare

not usedto payfor moreremediationthanis necessaryto protecthumanhealth.

Thelimitation ofon-sitereimbursementto theachievementofTier2 remediation

objectiveshassomehowbecomeassociatedwith a requireduseofinstitutionalcontrols.
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andengineeredbarriers. Although institutionalcontrolsandengineeredbarrierscanbe

usedto developTier2 remediationobjectives,the Illinois EPAis notproposingto

requiretheiruse.1 An owneror operatorcandevelopTier 2 objectivesandcleanupto

thoseobjectiveswithout theuseof anyinstitutional controlsorengineeredbarriers.

b. - Requiringtheuseofavailablegroundwaterordinancesas~an
institutionalcontrol.

TheIllinois EPA’sproposalto useagroundwaterordinancewhenoneis available

is theoneinstancewheretheuseofan institutionalcontrolwouldberequired. The

Illinois EPA is proposingthisamendmentas a meansof ensuringthattheUST Fund’s

limited resourcesarenot usedto cleanupgroundwaterthatcannotbeusedasasourceof

potablewaterdueto local groundwateruserestrictions. Underthisproposal,anowneror

operatorwould notbe requiredto seekthepassageofa localgroundwaterordinanceor

Illinois EPA approvalofsuchan ordinance.Theuseofa local groundwaterordinance

wouldberequiredonly if suchan ordinancehasalreadybeenpassedby the local

governmentandapprovedby theIllinois EPA for useasaninstitutionalcontrol(e.g.,an

ordinancethat coversan entirecity waspreviouslyapprovedforuseasan institutional

controlat anothersite).

4. AppealsofUnreasonableCosts.

At the lasthearing,DougClayprovidedseveralexamplesofunreasonablecosts

thathavebeensubmittedto theIllinois EPA; SeeTr. ofAugust9, 2004,hearingat27-

32. Mr. Claywas lateraskedto investigatewhetheranyoftheIllinois EPA’sdecisions

regardingthosecostshavebeenappealedto theBoard. j~at 112-113.TheIllinois EPA

‘As discussedin thenextparagraph,the Illinois EPAisproposinga separateamendmentthat requiresthe
useof a groundwaterordinanceas aninstitutionalcontrolundercertaincircumstances.Any requireduseof
a groundwaterordinanceunderthatamendmentis independentof, unrelatedto, this amendment.
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subsequentlyreviewedtheexamplesprovidedby Mr. Clay at thehearing. Noneofthe

Illinois EPA’s decisionsregardingtheexampleshavebeenappealedto theBoard.

5. Changesin Risk Factors.

At the lasthearing,HarryWalton with theIllinois EnvironmentalRegulatory

GroupquestionedtheIllinois EPA aboutthe risk posedby cleanupsto Tier2 remediation

objectivesversuscleanupsto Tier 1 remediationobjectives. In onequestionMr. Walton

askedtheIllinois EPA to evaluatethechangein risk for theinhalationpathwaywith

respectto thef0~,orfraction oforganiccarbon. Tr. ofAugust9, 2004,hearingat 63. The

Illinois EPAhasevaluatedthechangein thefraction of organiccarbonand deterniined

that asite-specificf0~valuewill increasethecontaminantconcentrationthat is allowedin

thesoil. Therisk for the inhalationpathway,however,would not increasehecausethe

contaminantconcentrationcannotexceedthe soil saturationconcentration,orCSAT.

II. ADDITIONAL CHANGESTO THE ILLINOIS EPA’S PROPOSAL

TheIllinois EPA proposesthefollowing additionalchangesto its proposal:

1. In responseto commentsregardingtheuseof “may” in thesecond

sentenceofeachofthefollowing Sections,theIllinois EPAproposesto change“may” to

“shall” so that theSectionsreadasfollows.

Section732.202(h)(1):

1) At aminimum,for eachUST that is removed,theownerOr
operatorshallcollectand analyzesoil samplesasfollows. The
Agencyshallallow analternatelocationfor,or excusethe
collectionof, oneormoresamplesif samplecollectionin the
following locationsis madeimpracticableby site-specific ..

circumstances.
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Section732.202(h)(2):

2) At aminimum, for eachUST thatremainsin place,theowneror
operatorshall collectand analyzesoil samplesasfollows. The
Agencyshall allow an alternatelocationfor, orexcusethedrilling
of, oneormoreboringsif drilling in thefollowing locationsis
madeimpracticableby site-specificcircumstances.

Section734~~210(h)(l):

1) At a minimum,for eachUSTthat is removed,theowneror
operatorshall collectand analyzesoil samplesasfollows. The
Agencyshall allow an alternatelocationfor, orexcusethe
collectionof, oneormoresamplesif samplecollectionin the
following locationsis madeimpracticableby site-specific
circumstances.

Section734.210(h)(2):

2) At aminimum,for eachUSTthat remainsin place,theowneror
operatorshallcollectandanalyzesoil samplesas follows. The
Agencyshallallow analternatelocationfor, orexcusethedrilling
of, oneormoreboringsif drilling in the following locationsis
madeimpracticableby site-specificcircumstances.

2. In conjunctionwith theproposedamendmentsto Sections732.606(kk)

and734.630(gg),andtheproposedadditionsofSections732.606(ggg)and734.630(ddd),

setforth below, theIllinois EPAproposesto amendtheBoardNotein Sections732.408

and734.410to thefollowing:

Section732.408 RemediationObjectives

ForsitesrequiringHigh Priority correctiveactionor for whichtheowneror
operatorhaselectedto conductcorrectiveactionpursuantto Section732.300(b),
732.400(b)or 732.400(c)ofthis Part;theowneroroperatorshallpropose
remediationobjectivesfor applicableindicatorcontaminantsin accordancewith
35 Ill. Adm. Code742. Ownersandoperatorsseekingpaymentfrom theFund
thatperformon-sitecorrectiveactionin accordancewith Tier2 remediation
objectivesof35 III. Adm. Code742 shalldeterminethefollowing parameterson a
site-specificbasis:

Hydraulicconductivity(K)
Soil bulk density(Pb)
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Soil particledensity(p~)
Moisturecontent(w)
Organiccarboncontent(f~)

BoardNote: Failureto usesite-specificremediationobjectiveson-siteandto
utilize availablegroundwaterordinancesasinstitutionalcontrolsmayresultin
certaincorrective-actioncostsbeingineligible for paymentfrom theFund.See
Sections732.606(ggg)and(hhh)ofthis Part.

Section734.410 RemediationObjectives

Theowneroroperatorshallproposeremediationobjectivesfor applicable
indicatorcontaminantsin accordancewith 35 Ill. Adm. Code742. Ownersand
operatorsseekingpaymentfrom theFundthatperformon-sitecorrectiveactionin
accordancewith Tier2 remediationobjectivesof35 Ill. Adm. Code742shall
determinethefollowing parametersona site-specificbasis:

Hydraulicconductivity(K)
Soil bulk density(Pb)

Soil particledensity(Ps) -

Moisturecontent(w)
Organiccarboncontent(foc)

BoardNote: Failureto usesite-specificremediationobjectiveson-siteandto
utilize availablegroundwaterordinancesasinstitutional controlsmayresultin
certaincorrectiveactioncostsbeingineligible for paymentfrom theFund.See
Sections734.630(ddd)and(eee)of thisPart. -

3. In conjunctionwith theadditionofSections732.606(ggg)and

734.630(ddd)setforth below, theIllinois EPAproposesto amendSections732.606(kk)

and734.630(gg)to thefollowing to allow ownersandoperatorsto seekreimbursementof

costsassociatedwith theachievementof Tier 1 remediationobjectiveson-siteif a court

of law voidsor invalidatesaNo FurtherRemediationLetterandorderssuchremediation:

Section732.606(kk): .

kk) Costsincurredfor additionalremediationafterreceiptofaNo
FurtherRemediationLetterfortheoccurrencefor whichtheNo
FurtherRemediationLetterwasreceived.This subsection(kk)
doesnot applyto thefollowing:
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1) Costs,exceptcostsincurredfor MTBE remediation
pursuantto Section732.3lO(i)(2) of thisPart;

2) Monitoringwell abandonmentcosts;

3) Countyrecorderorregistraroftitles feesfor recordingthe

- No FurtherRemediationLetter

- 4) Costsassociatedwith seekingpaymentfrom theFund;and

5) Costsassociatedwith remediationto Tier 1 remediation
objectiveson-siteif a courtof law voids or invalidatesaNo
FurtherRemediationLetterandorderstheowneror
operatorto achieveTier 1 remediationobjectivesin
responseto therelease.

Section734.630(gg):

gg) Costsincurredafterreceiptof aNo FurtherRemediationLetter for
theoccurrencefor which theNo FurtherRemediationLetterwas
received.This subsection(gg)doesnot apply to thef~llowing:

1) Costsincurredfor MTBE remediationpursuantto Section
734.405(i)(2)ofthisPart;

2) Monitoringwell abandonmentcosts;

3) Countyrecorderorregistraroftitles feesfor recordingthe
- No FurtherRemediationLetter; -

4) Costsassociatedwith seekingpaymentfrom theFund;and

5) Costsassociatedwith remediationto Tier 1 remediation
objectiveson-siteif a courtof law voids or invalidatesaNo
FurtherRemediationLetterandorderstheowneror
operatorto achieveTier 1 remediationobjectivesin
responseto therelease. -

4. TheIllinois EPAproposesto addthefollowing Sections732.606(ggg)and

734.630(ddd)to limit thereimbursementofon-sitecorrectiveactionactivitiesto the

achievementofTier2 remediationobjectives.Exceptionsareprovidedfor siteswhere

KarstgeologypreventsthedevelopmentofTier2 remediationobjectives,andwherea
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courtof law voids or invalidatesaNo FurtherRemediationLetterandorderstheowner

oroperatorto achieveTier 1 remediationobjectiveson-site.

Section732.606(ggg):

~ggg) Costsassociatedwith on-sitecorrectiveactionto achieve
remediationobjectivesthat aremorestringentthantheTier2

- remediationobjectivesdevelopedin accordancewith 351ll. Adm.
Code742. This subsection(ggg)doesnot applyif Karstgeology
preventsthedevelopmentofTier2 remediationobjectivesfor on-
siteremediation,or if a courtof law voids or invalidatesaNo
FurtherRemediationLetterandorderstheowneror operatorto
achieveTier 1 remediationobjectiveson-sitein responseto the
release.

Section734.630(ddd):

(ddd) Costsassociatedwith on-sitecorrectiveactionto achieve
remediationobjectivesthataremorestringentthantheTier 2
remediationobjectivesdevelopedin accordancewith 35 Ill. Adm.
Code742. This subsection(ddd)doesnot applyif Karstgeology
preventsthedevelopmentofTier2 remediationobjectivesfor on-
siteremediation,or if acourtof law voidsor invalidatesaNo
FurtherRemediationLetterandorderstheowneroroperatorto
achieveTier 1 remediationobjectiveson-sitein responseto the
release.

5. TheIllinois EPAproposesto amendSections732.800and734.800to the.

following to provideabetter“roadmap”for SubpartH.

Section732.800 Applicability

a) This SubpartH providesthreemethodsfor determiningthe
maximumamountsthatcanbepaidfrom theFundfor eligible
correctiveactioncosts. All costsassociatedwith conducting
correctiveactionaregroupedinto thetaskssetforth in Sections
732.810 through732.850ofthisPart. Thefirst methodfor
determiningthemaximumamount.that canbepaidfor eachtaskis
to usethemaximumamountsfor eachtasksetforth in those
Sections. In somecasesthemaximumamountsarespecificdollar
amounts,and in othercasesthemaximumamountsaredetermined
on asite-specificbasis.
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As an alternativeto usingtheamountssetforth in Sections
732.810through732.850ofthis Part,thesecondmethodfor
determiningthemaximumamountsthat canbepaidfor oneor
moretasksisbidding in accordancewith Section732.855of this
Part. As statedin that Section,whenbiddingis used,if the lowest
bid for aparticulartask is lessthantheamountset forth in Sections
732.810 through732.850,theamountin Sections732.810 through
732.850of this Partmaybeusedinsteadofthe lowestbid. Finally,
thethird methodfor determiningmaximumamountsthafcanbe
paid from theFundappliesto unusualor extraordinary
circumstances.Themaximumamountsfor suchcircumstancescan
be determinedin accordancewith Section732.860ofthis Part.

b) Thecostslisted undereachtask set forth in Sections732.810
through732.850of thisPart identify only someofthecosts
associatedwith eachtask. Theyarenot intendedasan exclusive
list ofall costsassociatedwith eachtaskfor thepurposesof
paymentfrom theFund.

c) This SubpartH setsforth only themethodsthatcanbeusedto
determinethemaximumamountsthat canbepaidfrom theFund
for eligiblecorrectiveactioncosts. Whetheraparticularcost is
eligible forpaymentshall be determinedin accordancewith
SubpartF ofthisPart.

Section734.800 Applicability

a) This SubpartH providesthreemethodsfor determiningthe
maximum amountsthat canbepaidfrom theFundfor eligible

correctiveactioncosts. All costsassociatedwith conducting
correctiveactionaregroupedinto thetasksset forth in Sections
734.810 through734.850ofthis Part The first methodfor
determiningthemaximumamountthat canbepaidfor eachtaskis
to usethemaximumamountsfor eachtaskset forth in those
Sections.In somecasesthemaximumamountsare specificdollar
amounts,andin othercasesthemaximumamountsaredetermined
on asite-specificbasis.

As an alternativeto usingtheamountsset forth in Sections
734.810 through734.850ofthisPart,thesecondmethodfor
determiningthemaximumamountsthat canbepaidfor oneor .

moretasksis biddingin accordancewith Section734.855ofthis
Part. As statedin thatSection,whenbiddingis used,if the lowest
bid for aparticulartaskis lessthantheamountset forth in Sections
734.810 through734.850,theamountin Sections734.810 through
734.850ofthisPartmaybe usedinsteadofthe lowestbid. Finally,
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thethird methodfor determiningmaximumamountsthatcanbe
paid from theFundappliesto unusualorextraordinary
circumstances.Themaximumamountsfor suchcircumstancescan
bedeterminedin accordancewith Section734.860of this Part.

b) Thecostslisted undereachtaskset forth in Sections734.810
through734.850of this Partidentify only someofthecosts
associatedwith eachtask. Theyarenot intefldedasan exclusive
list ofall costsassociatedwith eachtaskforthepurposesof
paymentfrom theFund.

c) This SubpartH setsforth only themethodsthatcanbeusedto
determinethemaximumamountsthat canbepaidfrom theFund
for eligiblecorrectiveactioncosts. Whetheraparticularcost is
eligible for paymentshallbedeterminedin accordancewith
SubpartF ofthis Part.

6. In responseto commentsabouta time-framefor submittingtheresultsof

theIllinois EPA’s triennialreviewsofthe“default” maximumpaymentamountsto the

Board,theIllinois EPAproposesto amendSections732.875and734.875to the

following:

Section732.875 AgencyReviewof MaximumPaymentAmounts

No lessthaneverythreeyearstheAgencyshall reviewtheamountssetforth in
this SubpartH andsubmitareportto theBoardon whethertheamountsare
consistentwith theprevailingmarketrates. Thereportshallidentify amountsthat
arenot consistentwith theprevailingmarketratesandsuggestchangesneededto
maketheamountsconsistentwith theprevailingmarketrates.

Section734.875 AgencyReviewofMaximum PaymentAmounts

No lessthaneverythreeyearstheAgencyshall reviewtheamountsset forth in
this SubpartH andsubmitareportto theBoardonwhethertheamountsare
consistentwith theprevailingmarketrates. Thereportshall identify amountsthat
arenot consistentwith theprevailingmarketratesandsuggestchangesneededto
maketheamountsconsistentwith theprevailingmarketrates

III. COMMENTS ON PIPE’SALTERNATIVE PROPOSAL

As statedabove,theIllinois EPA hasmadesignificant changesto its proposalin

responseto theconcernsandsuggestionsraisedin thehearings,includingthoseraisedby
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PIPE. Sincethe lasthearing,the Illinois EPA and PIPEmetto discussPIPE’sremaining

issuesin an effort to seeif anyareasofdisagreementcouldbenarrowedfurther. The

meetingendedwith theconfirmationthat eachpartycontinuesto hold thesamepositions

thatwere expressedin the lasthearing.Discussionwashamperedto acertainextent

becauseofthe incompletenessofPIPE’salternativeproposal. However,theIllinois EPA

agreedto furtherdiscussionswith PIPEif PIPE couldprovidethedollar figuresleft out

of its proposal,or sufficientjustificationfor alternativeamountsin theIllinois EPA’s

proposal.

At the lasthearingDougClay andGaryKing providedcommentson manyofthe

issuesthathavebeenraisedby PIPE. ~ Tr. ofAugust9, 2004,hearingat 19-27,32-38,

and55~60;Exhibit 88 at3-19. Forbrevity,mostof thosecommentswill notberepeated

here. However,theIllinois EPArespectfullyrequeststhattheBoardreviewthose

commentsalongwith thefollowing additionalcommentson PIPE’salternativeproposal:

1. USTRemediationApplicant

PIPE’salternativeproposalborrowstheterm“RemediatioñApplicant” from Title

XVII andaddssuchpersonsto theLUST rules. $~Exhibit 90 at 9. TheIllinois EPA

believesthis addition is inappropriate.As explainedby GaryKing in thelasthearing,the

term“remediationapplicant”is usedin Title XVII so thatanyonewith potentialliability

for contaminationcanentertheSiteRemediationProgram. Tr. ofAugust9, 2004,

hearingat 57-60. UnderthefederalUST regulationsandTitle XVI oftheAct, only UST

ownersandoperatorsareliable forUST releasesandeligible for reimbursementfrom the

UST Fund. TheLUST rulesshouldcontinueto staynarrowlyfocusedonUST owners -

andoperatorsin orderto maintainconsistencywith federalandStatelaw. Furthermore,
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anyonedesiringto assumeresponsibilityfor aparticularUST, andaccesstheUST Fund

for correctiveactioncostsassociatedwith areleasefrom theUST,canalreadydo so by

becominganowneror operatoroftheUST.

2. Freeproductremoval

PIPE’s alternativeproposalrequirestheremovaloffreeproduct“as requiredto

addressthehealthandsafetyofthesite.” Exhibit 90 at 13. This standardis inconsistent

with the federalrules,which requiresthat freeproductberemoved“to themaximum

extentpracticable.”40 C.F.R.§ 280.64(2004). As DougClaystatedatthe lasthearing,

inconsistencywith thefederalruleswouldjeopardizeUSEPA’s authorizationofthe

Illinois LUST Program. Tr. ofAugust9, 2004,hearingat42. TheLUST rulesshould

continueto requirefreeproductremovalto themaximumextentpracticable~so that they

remainconsistentwith federallaw. TheIllinois EPA’s proposal,asamendedby the

erratasheets,requiressuchremoval. Seeproposedamendmentsto Section732.203and

proposedSection734.215.2

3. Reviewsofplans,budgets,reports,andapplicationsfor payment.

a. 45-Dayreviews

The shortenedreviewtimesin PIPE’salternativeproposalareinconsistentwith

thestatutorilyprescribedreviewtimes for documentssubmittedunderTitle XVI. Title

XVI setsareviewtime of 120 days. 415 ILCS 5/57.7(c)(4)and57.8(a)(1)(asamended

by P.A. 92-0554).~UnderPIPE’sproposal,however,theIllinois EPAmustreview

2 Theone-eighthof aninch measurementproposedby theIllinois EPAin Sections732.203and734.215 is
not intendedto defmewhenfree productremovalis practicable,butrathertheamountof freephase
hydrocarbonsthatmustbepresentin orderfor thefreeproductremovalrequirementsofSections732.203
and734.215 toapply.

~The 120-daytimeframeswerenot alteredby anyof thePublicActs amendingTitle XVI in 2002.
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applicationsfor paymentwithin 45 daysaftertheir receipt. Exhibit 90 at 18 (proposed

Section734.505(c)). In addition,if theIllinois EPA intendsto rejector requirethe

modificationof aplan,budget,orreport,it mostnotify theowneroroperatorof its

intentionwithin 45 daysafterreceiptofthedocument.Exhibit 90 at 18 (proposed

Section734.505(d)).. In orderfor theIllinois EPA to determinewhetherit intendsto

rejectorrequirethemodificationof aplan,budget,or reportit mustreviewtheplan,

budget,or report. This, in effect, reducestheIllinois EPA’sreviewtimeto 45 days.

Suchashorttimeframewill beextremelydifficult for theIllinois EPAto meetfor all of

its reviews. ComparePIPE’sproposedalternative45-dayreviewtime with theLUST

Section’scurrentreviewtimesprovidedby DougClay. SeeExhibit 88 at 6. TheLUST

rulesshouldcontinueto provide 120-dayreviewtimessothattheyremainconsistentwith

Title XVI.

b. Draft reviewletters

Along with theshortenedreviewtimes,thewritten notificationthat PIPE’s

alternativeproposalrequirestheIllinois EPA to providewhentheillinois EPAintendsto

modify orrejectaplan,budget,orreportis inconsistentwith Title XVI. TheIllinois EPA

is not requiredto providetheowneroroperatorwith sucha “draft” decisionletter. Title

XVI only requirestheIllinois EPAto issuea final decisionwithin 120 days. Otherwise,

thesubmittalis deniedby operationoflaw. 415 ILCS 5/57.7(c)(4)(asamendedby 92-

0554).

Theideaof“draft” reviewlettersin theLUST Programis borrowedfrom the

Illinois EPA’spermitprogram,wheredraftpermits aresometimesissuedprior to the

final grantofapermit. Although Illinois EPA decisionsin theLUST Programcanbe
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appealedto theBoardin thesamemannerasprovidedfor permit decisions,broad

analogiesbetweendecisionsin the LUST Programanddecisionsin thepermitprogram

areinappropriate.Therearesignificantdistinctionsbetweenthetwo programs.For

example,theworkloadoftheIllinois EPA’s LUST Sectionis muchgreaterthanthe

workloadoftheIllinois EPA’s LandPermitSection. TheLUST Sectionhasan

exponentiallyhighernumberofsitesto dealwith thanthePermitSection. Thenumberof

plans,budgets,reports,andapplicationsforpaymentreviewedin theLUST Sectionfar

exceedsthenumberofpermitapplicationsreviewedin thePermitSection. And, only a

fewpermitsaretypically soughtfor apermittedfacility overanextendedperiodoftime,

while in theLUST Programtherearemanyplans,budgets,reports,andapplicationsfor

paymentsubmittedfor asinglesite in arelativelyshortperiodoftime. Extensionsof

time areroutinelygrantedfor permitreviews,andthepermit reviewclockre-startswith

eachsubmissionofneworadditionalinformation. In theLUST Program,however,the

clockneverstopsorre-starts.All LUST submittalsmustbe reviewedwithin 120days

aftertheirreceipt. Finally, therearemandatoryandtime-critical-aspectsoftheLUST

Programthat do notexist in thepermit program. Permitapplicantsseekpermits

voluntarily. The lengthtime anapplicanttakesto completethepermittingprocessis not

critical becauseif thepermit is neverissuedandthepermittedfacility is never

constructedoroperated,nopotentialthreatto humanhealthandtheenvironmentwill

arise. In contrast,the LUST Programis designedto respondto existingthreatsto human

healthandtheenvironment.Ownersandoperatorsin theLUST programarerequiredto

takecorrectiveactionto remediatethesethreats.TheIllinois EPA andthepeopleofthe

StateofIllinois havea stronginterestin seeingthatthis remediationis undertakenand
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completedasquickly aspossible.Theissuanceof “draft” reviewletterswould only

createadditionalwork fortheIllinois EPAanddelayits reviewandapprovalofplans,

budgets,andreports. Theultimateresultwould be adelayin thecleanupof

contaminatedsites. Becauseoftheabovenoteddifferencesandothersthat existbetween

theLUST Programandthepermit program,therequiredissuanceof“draft” review

lettersshouldnotbe addedto theLUST Program.

PIPEsuggeststhatthe“Wells letters”usedin theIllinois EPA’spermitting

processwouldbeappropriatein theLUST Program.A reviewofcaselawshowsthat

“Wells letters”areinapplicableto thedecisionsmadein theLUST Program.What

becameknownasthe“Wells letter”emanatedfrom WellsManufacturingCo. v. IEPA,

195 Ill.App.3d 593, 552 N.E.2d1074, 142 Ill. Dec. 333 (1st Dist. 1990). In thatcasethe

Agencyhadreceivednumerouscomplaintsabouttheoperationofthepermittedfacility

anddeniedtherenewalof its operatingpermitbaseduponallegedviolationsoftheAct.

Id., 552N.E.2dat 1076, 142Ill. Dec. at335. Theonly informationWellshadsubmitted

to theIllinois EPAto renewits permitwasarequiredtwo-pageform in which it certified

thattherehadbeenno changesto its equipment.Id., 552 N.E.2dat 1075, 142 Ill. Dec.at

334. Thecourt foundthattheIllinois EPAhadnotgivenWells anopportunityto present

evidencethatit wasnot apolluterprior to denyingits application. Id., 552 N.E.2dat

1076, 142 Ill. Dec. at335. “In effect,it deniedWells theright to operateits busiriess

becauseit maybeviolatingtheAct, butnevergaveit anopportunityto submit

informationwhichwould disprovetheallegation.” Id., 552 N.E.2dat 1077, 142 Ill. Dec.

at 336. A denialormodificationofaplan,budget,orreport in theLUST Programis not

thesameasthedenialof apermit,which in theWellscaseresultedin adenialoftheright
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to operateabusiness.The denialormodificationofplanonly meansthat theowneror

operatormustchangethemethodby which he or sheproposesto investigateorcleanupa

release.Thedenial ormodificationofabudgetonly meansthat theAgencyhasnot

approvedproposedcosts-thathavenot yetbeenincurred. And, thedenialormodification

ofareportmerelymeansthat additionalwork is neededto meettherequirementsofthe

Board’srulesandTitle XVI. Decisionsin theLUST Programdo not denyownersand

operatorstheright to operateabusiness.

TheWells casehascometo standforthepropositionthat “it is improperfor the

Agencyto denya permitbaseduponpotentialviolationof theAct withoutprovidingthe

applicantan opportunityto submitinformationwhich woulddisprovethepotential

violation.” ESGWatts,Inc. v. IEPA, PCB94-243,94-306,94-307,94-308 94-309,95-

133, and95-134(consolidated)(March21, 1996)at 8. This doesnot equateto a

requirementthattheIllinois EPAmustissuea “Wells letter” prior to everyfinal decision.

Forexample,in CommunityLandfill Co. andCity ofMorris v. IEPA, PCB01-170

(December6, 2001),CommunityLandfill Co. (“CLC”) arguedthat theIllinois EPA was

requiredto issuea“Wells letter” to inform CLC that its suretywasno longeron thelist

ofapprovedsuretycompanies.j~at 12. TheBoardrejectedCLC’s argument,

explainingthat:

[e]ssentially,a “Wells letter”providesapermit applicantwith the opportunityto
respondwhentheAgencyseeksinformationbeyondthecontentsofthepermit
application. In thiscase,thereis no questionthat CLC understoodthefinancial
assurancerequirementsofSection8 11.712(b)in that CLC neededto provide
proofoffinancialassurance.. . . In this instance,thefinancialinformation .

submittedby CLC wasthebasisforthedenial;theAgencydid notrely on
informationoutsideoftheapplicationwhenit deniedthepermiton thebasisof
[thesuretycompany]beingremovedfrom the570 list.
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Id. This analysisis directlyapplicableto theIllinois EPA’s decisionsin theLUST

Program.Decisionsin theLUST Programarebasedupon informationsubmittedby the

owneroroperator. TheIllinois EPAreviewsthat informationanddetermineswhetherit

satisfiestherequirementsoftheAct andtheBoard’srules. If it does,thesubmittalis

approved. If it doesnot, thesubmittal is deniedormodificationsarerequired.Because

theIllinois EPA doesnot rely uponoutsideinformationwhenreviewingLUST Program

submittals,thereis no outsideinformationthat theowneror op.eratorneedsan

opportunityto rebut,andthereforeno needfor a“Wells letter.”

c. Shiftingtheburdenofproof -

PIPE’salternativeproposalalsoprovidesaburdenofproofthat is inconsistent

with currentlaw. Title XVI providesthat ownersandoperatorsmayappeallllinois EPA

decisionsto theBoardin accordancewith thesameproceduresprovidedfor permit

appealsunderSection40 oftheAct. 415 ILCS 5/57.7(c)(4)and57.8(i) (asamendedby

P.A. 92-0554).~As reflectedin theBoard’sproceduralrules, Section40 oftheAct

placestheburdenofproofuponthepetitioner. 415 ILCS 5/40;35 Ill. Adm. Code

105.112. In theLUST Programtheburdenofproofis on thepetitioningowneror

operator.See,e.g., TedHarrisonv. IEPA, PCB99-127(July 24, 2003);Platolene500,

Inc. v. IEPA,PCB 92-9(May7, 1992)99-127(July 24, 2003). PIPE’salternative

proposal,however,shifts theburdenofproofto theIllinois EPA. SeeExhibit 90 at 18

(proposedSection734.505(b)).In orderto maintainconsistencywith theAct andthe

Board’sproceduralrules,theLUST rulesshouldnotshift theburdenofproofon appeal.

to theIllinois EPA.

“Provisionsregardingtheappealof Illinois EPAdecisionsunderTitle XVI werenotalteredby anyofthe
PublicActs passedin 2002.
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d. Agencydenialofsubmittalsafter 120 days

PIPE’salternativeproposalallowstheIllinois EPA,at theendofthe 120-day

reviewperiod,to deemthatsubmittalsshouldbe rejected. Exhibit 90 at 19 (proposed

Section734.505(f)). If theIllinois EPAmakessuchadetermination,it mustthenprovide

awrittennotification to theowneroroperatorthat includesthereasonsfor therejection.

j~This provisionis inconsistentwith Title XVI, which providesthatsubmittalsare

eitherrejectedor approvedby operationof law at theendofthe 120-dayreviewperiod,

dependinguponthetypeofsubmittal. 415 ILCS 5/57.7(c)(4)(asamendedbyP.A. 92-

0554)(technicalsubmittalsdeniedby operationof law) and57.8(a)(1)(asamendedby

P.A. 92-0554)(applicationsfor paymentapprovedby operationoflaw). Because

submittalsareapprovedordeniedby operationof law attheend ofthe 120:dayreview

period, theIllinois EPA hasno authorityto deemthat asubmittalshouldbe rejectedat

the endof theperiodandissueadenialletter. BecausePIPE’salternativeproposalis

inconsistentwith Title XVI, it shouldnot be addedto the Board’sLUST rules.

e. - Illinois EPAprojectmanagerrequirements

Finally, anotherchangeproposedby PIPEregardingIllinois EPAreviews

requiresthat Illinois EPAprojectmanagerswho performtechnicalreviewsmustbe either

a licensedprofessionalengineeror a licensedprofessionalgeologist. Exhibit 90 at21

(proposedSection734.510(a)).As explainedby GaryKing at the lasthearing,sucha

requirementwould makeapproximately85 to 90 percentofthe Illinois EPA’s current

projectmanagersineligible to reviewtechnicalsubmissions.Tr. ofAugust9, 2004,

hearingat 213. Allowing only 10 to 15 percentoftheIllinois EPA’s projectmanagersto

reviewtechnicalsubmissionswouldcrippletheLUST Program.Eachweek,on average,

27



theLUST Sectionreceivesastackofplansandreportsmorethansevenfeet in height.

Tr. ofAugust9, 2004,hearingat20. Slightly morethanhalfof thesedocumentsare

reviewedwithin 60 daysaftertheirsubmission,andalmostthree-quartersarereviewed

within 90 days. Tr. ofAugust9,2004,hearingat 20-21;Exhibit 88 at 6. Allowing only

10 to 15 percentoftheIllinois EPA’sprojectmanagersto reviewthesedocumentswould

ensurethat thereviewscouldno longerbeconductedin a timelymanner.Sucha

limitation would alsolikely resultin manysubmissionsbeingdeniedby operationof law

becausetheIllinois EPA wouldnotbeableto reviewthemall within the 120-day

statutorydeadline.Therefore,arequirementthatIllinois EPAprojectmanagerswho

performtechnicalreviewsmustbeeithera licensedprofessionalengineerora licensed

professionalgeologistshouldnotbeaddedto theLUST Program. -

4. PIPE’sAlternativeSubpartH

As statedabove,the Illinois EPAhasmadesubstantialchangesto its proposalin

responseto the concernsandsuggestionsraisedin themanyhearingsheld in this

rulemaking. Someofthesuggestionsset forth in PIPE’salternativeproposal,including

PIPE’sSubpartH, havealreadybeenincorporatedinto theIllinois EPA’s proposal.

Thosethat havenotbeenincorporatedwould, in theIllinois EPA’s opinion,make

changesto theLUST Programthat areunnecessaryor inappropriate.TheIllinois EPAis

opposedto PIPE’salternativeproposalto theextentthat it is inconsistentwith theIllinois

EPA’sproposal.
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STATE OF ILLINOIS
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HOUSE OF REPRESENTATIVES
TRANSCRIPTION DEBATE

109th Legislative Day March 21, 2002

signify by voting yes’; those opposed vote no’. The

voting is open. Have all voted who wish? Have all voted

who wish? Mr. Clerk, take the record. On this question,

there are 110 Members voting ‘yes’, 0 voting ‘no’, and 0

voting ‘present’. And the House does adopt... does pas’s

House Bill 4438. And this Bill, having received a

Constitutional Majority, is hereby declared passed. House

Bill 5842. Mr. Brady. Mr. Clerk, read the Bill.”

Clerk Bolin: “House Bill 5842, a Bill for an Act in relation to

insurance. Second Reading of this House Bill. No

Committee Amendments. No Floor Amendments. No Motions

filed.”

Speaker Hartke: “Third Reading. House Bill 4471. Representative

Hassert. Mr. Clerk, read the Bill.”

Clerk Bolin: “House Bill 4471, a Bill for an Act concerning

environmental protection. Third Reading of this House

Bill.

Speaker Hartke: “Representative Hassert.”

Hassert: “Thank you, Mr. Speaker, Members of the General

Assembly. This Bill simply amends the Underground Storage

Tank Act of the EPA. It streamlines the underlying process

that they’re under right now for cleanup and basically,

increases the payments that they can access to the fund

from the LUST Fund. I’ll be happy to answer any

questions.”

Speaker Hartke: “Is there any discussion? The Chair recognizes

the Gentleman from Cook, Representative Lang.”

Lang: “Thank you. Inquiry of the Clerk, please.”

Speaker Hartke: “Mr. Clerk, your question.”

Lang: “I would like to know what Amendments have been adopted on

this Bill?”

Clerk Bolin: “Committee Amendments 1 and 2 have been adopted to

_____________________________________ ~ 105
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the Bill.”

Lang: “Thank you, Mr. Clerk.”

Speaker Hartke: “Further discussion? Seeing no one is seeking

recognition, the question is, ‘Shall the House pass House

Bill 4471?’ All those in favor will signify by votin~

‘yes’; those opposed vote ‘no’. The voting is open. Have

all voted who wish? Have all voted who wish? Mr. Clerk,

take the record. On this issue, there are 110 Members

voting ‘yes’, 0 voting ‘no’, and 0 voting ‘present’. And

the House does pass House Bill 4471. This Bill, having

received a Constitutional Majority, is hereby declared

passed. The Chair recognizes Representative Mitchell. For

what reason do you seek recognition?”

Mitchell, B.: “Mr. Speaker let the records show on House Bill

4055 I was off the floor and I wish to register a ‘no’

vote. I would... Thank you.”

Speaker Hartke: ‘The Journal will reflect your wishes. House

Bill 3812. Representative Jones. John Jones. Mr. Jones,

would you like to call House Bill 3812? Representative.

Mr.- Clerk, read the Bill.” -

Clerk Bolin: “House Bill 3812, a Bill for an Act concerning

townships. Second Reading of this House . Bill. Amendment

#1 was adopted in committee. No Floor Amendments. No

Motions filed.”

Speaker Hartke: “Third Reading. House Bill 4364. Representative

Giles. Mr. Clerk, read the Bill.”

Clerk Bolin: “House Bill 4364, a Bill for an Act ‘regarding higher

education student assistance. Third Reading of this House

Bill.

Speaker Hartke: “Representative Giles.”

Giles: “Thank you, Mr. Speaker and Ladies and Gentlemen of the

House. House Bill 4364 is a Bill that is amended by the
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SENATORDtJDYCZ:

Thank you, Mr. President. House Bill 4257 amends the Park

District Aquarium-and Museum Act providing that aquariums and

museums run by a park district must be open to the public free of

charge for at least fifty-two days a year, six of which must be

between the months of June and August, each year. You may recall,

two years ago we passed this provision on a -- on a trial basis

for a two-year period, and it’s been a complete success and this

legislation takes that -- that trial period out. Makes it

permanent.

PRESIDING OFFICER: (SENATOR WATSON)

Is there any discussion? Is there any discussion? If not,

the question is, shall House Bill 4257 pass. All those in favor,

vote Aye. Opposed, vote No. The voting is open. Have all voted

who wish? Have all voted who wish? Have all voted who wish?

Take the record. On that question, there’s 57 voting Yes, no

voting No, no voting Present. House Bill 4257, having received

the required constitutional majority, is declared passed. House

Bill 4471. Mr. Secretary, please read the bill.

SECRETARYHARRY:

House Bill 4471.

(Secretary reads title of bill)

3rd Reading of the bill.

PRESIDING OFFICER: (SENATOR WATSON)

Senator Jacobs.

SENATORJACOBS:

Thank you, Mr. President, Ladies and Gentlemen of the Senate.

House Bill 4471 is an Agency bill which replaces the system of

physical soil classification for leaking underground --

investigation and site classification for leaking underground

storage tanks with a system of site investigation and corrective

action. It deletes high priority and low priority and no further

___________ 16
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action classification. States that the IEPA will -- will not --

excuse me. It increases the -- the maximum amount of the IP --

EPA shall approve for payment from the Fund. This bill is an

Agency bill, as I indicated. According to the IEPA -- industry

and the Illinois EPA, they can reduce remediation costs,

streamline the corrective action process and require all leaking

underground tank cleanups to proceed using the tiered approach. I

know of known opposite -- no known opposition and I ask for your

support. I know there’s some questions.

PRESIDING OFFICER: (SENATOR WATSON)

Discussion? Senator Donahue.

SENATORDONAHUE:

Thank you very much, Mr. President. I have a question of the

sponsor.

PRESIDING OFFICER: (SENATOR WATSON)

Sponsor indicates he’ll yield, Senator Donahue.

SENATORDONAHUE:

Senator Jacobs, I’d like to ask you two questions for the

purposes of legislative intent. Initially, with regard to the

amendments at - page 31 dealing with increasing the per-occurrence

monetary limitation from one million dollars to 1.5 million

dollars - if an owner/operator has completed remediation and

expended more than one million dollars at a site, and thus, was

restrained by the one-million-dollar-per-occurrence limitation

currently in the law, and we now increase the recovery limitation

to 1.5 million dollars per occurrence, does that mean that we

intend to allow a person whom has completed remediation to submit

past bills in excess of one-million-dollar limitation?

PRESIDING OFFICER: (SENATOR WATSON)

Senator Jacobs.

SENATORJACOBS:

No, it is not the intention of the legislation to allow for
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recovery of costs in excess of one million dollars for those sites

that have already completed remediation.

PRESIDING OFFICER: (SENATOR WATSON)

Senator Donahue.

SENATORDONAHUE:

Senator, again, my second question is only to clarify for

legislative intent - along the same line of reasoning as my first

question - at page 29 the legislation proposes to amend the

current law to allow individuals with certain numbers of tanks to

recover more expenses incurred each calendar year. In particular,

and just by way of example, the legislation proposes to increase

the amount an owner/operator of less than one hundred and one

tanks may recover per calendar year from one million dollars, as

currently the law, to two million dollars. By increasing the

total amount that this owner/operator may claim per calendar year~

against the Fund, is it your intent to allow the persons whom --

were restrained by the one-million-dollar limitation per calendar

year prior to enactment of these proposed amendments to file for

recovery of expenses in excess of one million dollars, but less

than two millibn dollars proposed in the limitation?

PRESIDING OFFICER: (SENATOR WATSON)

Senator Jacobs.

SENATOR JACOBS:

Thank you, Senator. No, it is not the intention to allow for

recovery of expenses incurred in pas,t calendar years in excess of

the one-million- or two-million-dollar-calendar-year limitation,

whichever may be applicable under the current law. It is the

intention to allow the Illinois EPA to increase the amount that an

owner/operator may claim against the Fund for expenses incurred

after the enactment of the legislation.

PRESIDING OFFICER: (SENATOR WATSON)

Is any -- any other discussion? Any other discussion? If
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not, the question is, shall House Bill 4471 pass. All those in

favor, vote Aye. Opposed, vote No. The voting is open. Have all

voted who wish? Have all voted who wish? Have all voted who wish?

Take the record. On that question, there’s 58 voting Yes, no

voting No, no voting Present. House Bill 4471, having received

the required constitutional majority, is declared passed. House

Bill 4988. Mr. Secretary, please read the bill.

SECRETARYHARRY:

House Bill 4988.

(Secretary reads title of bill)

3rd Reading of the bill.

PRESIDING OFFICER: (SENATOR WATSON)

Out of the record, Mr. Secretary. 4989. Senator -- please

read the bill, Mr. Secretary.

SECRETARYHARRY:

House Bill 4989.

(Secretary reads title of bill)

3rd Reading of the bill.

PRESIDING OFFICER: (SENATOR WATSON) -

Senator Peterson.

SENATORPETERSON:

Thank you, Mr. President, Members of the Senate. House Bill

4989 amends Article XV {sic} (XL) of the Insurance Information and

Privacy Protection Act of the Illinois Insurance Code to authorize

the Director to -- of Revenue to enforce the privacy provisions of

the federal Gramm-Leach-Bliley Act. This is an initiative of the

Department of Revenue. I ask for your support.

PRESIDING OFFICER: (SENATOR WATSON)

Is there any discussion? Is there any discussion? If not,

the question is, shall House Bill 4989 pass. All those in favor,

vote Aye. Opposed, vote No. The voting is open. Have all voted

who wish? Have all voted who wish? Have all voted who wish? Take

19
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ACTING SECRETARYHAWKER:

Senate Bill 1951.

(Secretary reads title of bill)

3rd Reading of th~ bill.

PRESIDING OFFICER: (SENATOR DONAHUE)

Senator Jacobs.

SENATOR JACOBS:

Thank you, Madam President, Ladies and Gentlemen of the

Senate. Senate Bill 1951 merely changes or -- or provides an

exemption from licensure concerning law enforcement officers

employed by an employer in connection with the affairs of that

employer. Now, with the amendment, I know of no known opposition

and ask for your support. -

PRESIDING OFFICER: (SENATOR DONAHUE)

Is there any discussion? Is there any discussion? Seeing

none, the question is, shall Senate Bill 1951 pass. Those in

favor will vote Aye. Opposed, Nay. And the voting’s open. Have

all voted who wish? Have all voted Who wish? Have all voted who

wish? Take the record. On that question, there are 56 Ayes, no

Nays, none voting Present. Senate Bill 1951, having received the

required constitutional majority, is declared passed. Senator

Myers, on Senate Bill 1958. Senator Sieben, on Senate Bill 1963.

Senator Welch, on Senate Bill 1968. Read the bill, Madam

Secretary.

ACTING SECRETARYHAWKER:

Senate Bill 1968.

(Secretary reads title of bill)

3rd Reading of the bill.

PRESIDING OFFICER: (SENATOR DONAHUE)

Senator Welch.

SENATORWELCH:

Thank you, Madam President. What this bill does is allow for
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Attachment C



STATE OF ILLINOIS
92ND GENERALASSEMBLY

REGULARSESSION
SENATE TRANSCRIPT

82nd Legislative Day April 4, 2002

the licensed professional geologist to perform and review site

investigations. When the original law was passed allowing

engineers to do - the site investigations, geologists weren’t

licensed.. Since that time, they’ve been licensed, and this bill

will bring the -- the site investigation statute up to date. So,

I would urge an Aye vote.

PRESIDING OFFICER: (SENATOR DONAHUE)

Is there any discussion? Any discussion? Senator Burzynski.

SENATORBURZYNSKI:

Thank you, Madam President. Would the sponsor yield, please?

PRESIDING OFFICER: (SENATOR DONAHUE)

He indicates he’ll yield, Senator Burzynski.

SENATOR BURZYNSKI: -

Thank you. Senator, what -- what committee did this go

through?

PRESIDING OFFICER: (SENATOR DONAHUE)

‘Senator Welch.

SENATORWELCH:

It went through the Environment and Energy Committee.

PRESIDING OFFICER: (SENATOR DONAHUE)

Are there further discussions? Is there further discussion?

Seeing none, the question is, shall Senate Bill 1968 pass. Those

in favor will vote Aye. Opposed, Nay. And the voting’s open.

Have all voted who wish? Have all voted who wish? Have all voted

who wish? Take the record. On that question, there are 56 Ayes,

no Nays, none voting Present. Senate Bill 1968, having received

the required constitutional majority, is declared passed. Senator

Dillard, do you wish to return this bill? Senator Dillard seeks

leave of the Body to return Senate Bill 1972 to the Order of 2nd

Reading for the purposes of an amendment. Hearing no objection,

leave is granted. And on the Order of 2nd Reading is Senate Bill

1972. Madam Secretary, have there been any amendments approved
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