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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY’S
POST HEARING COMMENTS

NOW COMES the Illinois Environmental Protection Agency (“Illinois EPA”), by

and through one of its attorneys, Kyle Rominger, and submits the following post-hearing

comments:

The Ill.in‘ois EPA would like to thank the Board, Hearing Officer Tipsord, and the
Board staff for their ;Lttention and patience in this rulemaking proceeding. The Illinois |
EPA would also like to thank all of the parties that contributed to this proposal through
discussions with the Illinois EPA and through comments and testimony provided to the
Board.

As stated in the ‘hearings held in this rulemaking, a portion of the outreach process
that the Illinois EPA normally conducts prior to submitting pfoposed rules to the Board
did not occur in this rulemaking due to anti-trust concerns expressed by outside partiés.'
This unéommon curtailment of the Illinois EPA’s outreach rheant that many issues

usually discussed and settled prior to the submission of rules to the Board were raised in




the hearings. As discussed in the hearings, and as evidenced by the Illinois EPA’s three
errata sheets and the additional changes proposed in this document, the Illinois EPA has
made significant changes to its proposal in response to the suggestions and concerns
raised by the Board and interested parties. The result is a proposal that improves upon
the original and continues to benefit all parties involved in the Leaking Underground
Storage Tank (“LUST”) Program. The proposal not only reflects the statutory changes
made to the LUST Program in 2002, but it also streamlines the. LUST Program in a way
that allows for (1) quicker and easier submittals of plans, budgets, reports, and |
applications for payment by owners and operators, (2) quicker and easier reviers of such
submittals by the Illinois EPA, and (3) fewer appeals to the Board.

The remainder of this document is divided into three sections. The first section
contains additional comments on the Illinois EPA’s proposal, including additional
explanation of, or information about, the proposal as requested by the Board and
interested parties. The second section contains a few additional changes to the Illinois -
EPA’s proposal as a result of the last hearing. The Tllinois EPA believes these changes
will further improve the LUST rules. Finally, the last sectiqn of this document contains a
few brief comments on the alternative proposal submitted at the last hearing by the
Professionals of Illinois for the Protection of the Environment (“PIPE”).

While many issues and suggestions deserving of a comment or response have
been raised in this rulemaking, time does not permit the Illinéis EPA to comment on, or
respond to, all of them in this document. Moreover, if all c;f issues and suggestions were
addressed in detail, the usefulness of this document would be diminished by its length.

The absence of a comment or response by the Illinois EPA should not be construed as




acquiescence in, or support for, changes to the LUST Program other than those proposed
by the Illinois EPA.

L THE PROPOSED AMENDMENTS

1. The 92™ General Assembly’s Multiple Amendments to Title XVL

At the last hearing, PIPE stated that the Public Acts amending Title XVI in 2002
were conflicting, and that the Public Acts signed into law later in the year amended the
Public Acts that were signed into law earlier in the year. Tr. of August 9, 2004, hearing
at 144. A review of the Public Acts and the law on statutory construction revéals that the
- Public Acts are not inconsistent with each other, and that they must be interprefed‘ ina
manner that gives each its full effect.

In 2002 the 92™ General Assembly amended Title XVI by the following four
Public Acts:

. Public Act 92-0574, which implemented recommendations from
the Illinois Regulatory Review Commission by amending several

_ Titles of the Act. Title XVI was amended by changing “the

effective ciate of this amendatory Act of 1993” to “September 13,
1993” in Sections 57.7(c)(4)(D), 57.13(a), and 57.13(b), and By
deleting the handling charges provision of Section 57.8(f).

. Public Act 92-0651, the First General Revisory Act of 2002, which
changed a refe.rence. to the Underground Storage Tank Fund from
“Leaking Underground Storage Ténk Fund” to “Underground

Storage Tank Fund” in Section 57.7(c)(4)(B).




. Public Act 92-0735, which amended Titles XVI and XVII by
adding provisions that allow Licensed Professional Geologists to
perform certain work and provide certain certifications previously
limited to Licensed Professional Engineers. In Title XVI,
Licensed Professional Geologists were given the ability to perform
the same work and provide the same certifications as Licensed
Professional Engineers, other than the cer_tiﬁcation of corrective
action completion reports.

. Public Act 92-0554, which amended Title XVI by deleting '
provisions requiring physical soil classification, site classification,
and classification-based remediation and replacing them with
provisions requiring only site investigation and corrective action.
The numerous Licensed Professioﬁal Engineer supervisioh and
certification requirements that were spread throughout the physical
soil classification, site classification, and classification-based
remediation provisions were replaced with a single, general
supervision and certification requirement in Section 57.7(f). In
addition, the aggregate payment caps set forth in Section 57.8(d)
were increased by one million dollars each and the individual
occurrence payment caps set forth in Séction »57.8(g) were
increased by $500,000 each. |

The above Public Acts were passed by the legislature and sigﬁed into law at

various times. Because they were all passed during the same legislative session,




however, the general rule of interpreting their changes chronologically based upon the

date they became law does not apply. Section 6 of the Statute on Statutes [5S ILCS 70/6],

entitled “Multiple amendments of same subject matter — Conflicts,” states the following:
Two or more Acts which relate to same subject matter and which are enacted by

the same General Assembly shall be construed together in such manner as to give
full effect to each Act except in case of an irreconcilable conflict.

Kk

An irreconcilable conflict between 2 or more Acts which amend the same section
of an Act exists only if the amendatory Acts make inconsistent changes in the
section as it theretofore existed.

The rules of construction provided for in this section are applicable to Acts
enacted by the same General Assembly throughout the 2 year period of its
existence.

When reviewing multiple bills passed in the same legislative session that pertain
to the same subject matter or amend the same statute, courts hold that the primary
question is the legislature’s intent rather than the technical priority of the passage of the

acts. People v. Chicago and North Western Railway Co., 20 111.2d 462, 467, 170 N.E.2d

614, 617 (11l. 1960) (same subject matter); People v. Southern Railway Co., 17 I11.2d 550,

554-55,162 N.E.2d 417, 420 (111. 1959) (same subject matter or same statute). In
determining the legislature’s intent, the whole legislative record is open to examination.

Southern Railway, 612 N.E. 2d at 420. Once the legislature’s intent is ascertained, it will

be given effect irrespective of the bills’ priority of enactments. Id. If the two enactments
can be construed so that both may stand, the court must so construe them. Chicago and

North Western Railway, 170 N.E.2d at 617; Southern Railway, 612 N.E. 2d at 420. A

later enactment will not, by implication, repeal an earlier one unless there is such total




and manifest repugnance that the two cannot stand together. Southern Railway, 612 N.E.
2d at 420. |

In the current situation, the Public Acts listed above do not make inconsistent
* changes to Title X V1 as it existed at the start of the 92" General Assembly. The changes
made by Public Acts 92-0574 and 92-0651 clearly do not create irreconcilable conflicts,
and therefore will not be addressed further. The changes made by Public Acts 92-0554
and 92-0735 also do not create irreconcilable conflicts. The iegislative record, which is
open to examination in determining the legislature’s intent, revéals that Public Acts 92-
0554 and 92-0735 were passed to make separate and distinct changes to the LUST '
Program. According to discussions in both chambers of the General Assembly,_ Public
Act 92-0554 (House Bill 4471) was intended to streamline the cléanup process for LUST
sites by replacing the site classification system with site investigation and remediation,
and to inc_réase payments from the Underground Storage Tank Fund. Tr. of 92" General
Assembly House of Representatives, Regular Session, 109" Legislative Day at 105
(March 21, 2.002) (statements of Rep. Hassert); Tr. of 92™ General Assembly Senate,
Regular Session, 88" Legislative Day at 16-17 (April 18, 2002) (stat_ements of Sen.
Jacobs). In contrast, Public Act 92-0735 (Sénate Bill 1968) was passed to bring Titles( |
XVIand XVII up to date with the Professional Geoldgist Licensing Act by allowing
Licensed Professional Geologists to perform certain work and provide certain
certifications. Tr. of 92" General Assembly' Senate, Regu]arlSession, 82" Legislative
Day at 68-69 (April 4,2002) (statements of Sen. Welch). “When the original [Titles XVI
and XVII were] passed allowing engineers to do the site investigations, geologists

weren’t licensed. Since that time, they’ve been licensed, and this bill will bring the — site -




investigation statute up to date.” Id. Copies of the legislative transcript pages cited
above are provided in Attachments A, B, and C of thié document.

As noted in the legislative record, Public Acts 92-0554 and 92-0735 were passed
to amend Title X VI for distinctly different reasons. There is not such total and manifest
r'epugna.n'ce between the twé Public Acts that they cannot stand together.. Becauée the
two Public Acts make changes to Title X VI that do not irreconcilab.ly conflict, they must.
be construed together in a manner that gives each its full effect. Specifically, the site
classification system was replaced wi;[h the site investigation and remediation
requirements of Public Act 92-0554, and Licensed Professional Geologists were added to
the Licensed Professional Engineer supervision and certification requirements as
provided in Public Aét 92-0735.

After the Public Acts were signed into law, the Illinois EPA carefully researched
and studied how the amendments to Title XVI must be interpreted and applied. The
Illinois EPA has been very careful to ensure that both its proposal and its implementation
of Title XVI are consistent with the changes made by the Public Acts and the
legislature’s intent.

2. The Proposed Maximum Payment Amounts.

As explained in the hearings, the Illinois EPA believes the maximum amounts set
forth in its proposal are reasonable for the work being performed, unless a higher amount
is justified through bidding or because of uﬁusual or extraofdinary circumstances.
Several questions were raised about the Illinois EPA’s de‘}elopment of the proposed -
maximum amounts. Many of these quéstions concerned the use of historical information

and whether the amounts developed from such information reflect current market prices.




Although the Illinois EPA used historical information in its development of some of the
maximum amounts, the ampunts set forth in the propoéal are generally consistent with the
amounts owners and operators request for reimbursement and the amounts the Illinois
EPA approves for payment from the Underground Storage Tank Fund (“UST Fund”).
See, e.g., Exhibit 4 at.3; Exhibit 10 at 2; Exhibit 12 at 6. The Illinois EPA believes the
maximum amounts set forth in its proposal are not out of date and do not need to be
increased by any inflationary rate to make them consistent with current market prices.
The amounts proposed are already consistent with bthe current market.

While there has been much discussion about the developxﬁent of the proposed
maximum amounts, very little has been said about the amounts themselves. Some
evidence has been presented to show that the maximum amounts should be something
other than what the Illinois EPA proposes. So far, however, neither alternative amounts
(other than personnel and lab rates listed in the appendices) nor adequate justification for
alternative amounts have been submitted to the Board. While the Illinois EPA has
remained open to discussing alternative amounts with interested parties as long as the
* amounts can be justified, it too has not been provided with alternative amounts (other
than personnel and lab rates listed in the appendices) or adequate justification for
alternative amounts.

Although the proposed rules set forth maximum amounts that will be paid for
certain tasks, owners and operators are not éonstrained by thése amounts. These
“default” maximum amounts can be exceeded through biddiﬁg or through site-specific
approval when unusual or extraordinary circumstances are encountered. The addition of

bidding, which the Board suggested as an option, is one of the most significant changes




to the Illinois EPA’s proposal. Bidding adds incredible flexibility to the rules by
allowing owners and operators to tailor maximum reimbursement amounts to the specific
circumstances of their own site. They can exceed any or all of the “default” maximum
amounts set forth in the rules as long as they justify higher amounts with at least three
bids.

Allowing owners and operators to determine reasonable payment amounts
through bidding will allow reimbursements from the UST Fund to be responsive to site
speciﬁc—cvonditions and to accurately reflect current market prices. It will also help the
Illinois EPA monitor market prices and determine when the “default” maximum amounts
in the rules no longer reflect the current market.

Taken aé a.whole, Subpart H provides a flexible and immediately implementable
method for determining whether amounts requested by owners and operators are
reasonable, and therefore can be reimbursed from the UST Fund. The testimony
provided by BP Products North America, Inc., at the June 22, 2004, hearing notes the
need for flexibility and cites the Tiered Approach to Corrective Action Objectives
(“TACO”) rules of 35 Ill. Adm. Code 742, as a model of ﬂexibility for both the regulated
community and the Illinois EPA. See Exhibit 72. The TACO rules prévide three |
different methods, or Tiers, for developing remediation objectives. Subpart H provides a
similar amount of flexibility by providing three different methods for determining
whether amounts requested for reimbursement are reasonable. The “default” maximum
amounts set forth in Subpart H are similar to the Tier 1 reﬁediation objectives in TACO.
Both owners and operators and the Illinqis EPA only need to compare corrective action

costs to the maximum amounts in Subpart H to determine whether the costs are




reasonable. Similar to Tier 2 of TACO, the bidding provisions of Subpart H allow
owners and operators to exceed the “default” maximum amounts and tailor the amounts
considered reasonable for reimbursement purposes to site-specific circumstances.
Finally, the unusual and extraordinary circumstances provision gives owners and
operators a third way to determine maximum payment amounts if the first two are
insufficient. These three alternatives will ensure that, in accordance with Title XVI,
owners and operators will receive reimbursement from the UST Fund for reasonable

' costs of corrective action.

3. Reimbursement to Tier 2 Remediation Objectives On-site and Required A
Use of Available Groundwater Ordinances.

In its Third Errata Sheet the Illinois EPA proposes to limit reimbursement to the
achievement of Tier 2 remediation objectives, and to make groundwater remediation
meligible if a groundwater ordinance already approved by the Illinois EPA can be used as
an institutional control. There appeared to be some confusion and concern about these
provisions at the last héaring. Since the last hearing the Illinois EPA has.continued to
discuss these proi/isioiis with interested parties to help clear up the confusion and address
the parties’ individual concerns.

a. Limiting the reimbursement of on-site corrective action to the
achievement of Tier 2 remediation objectives.

The Illinois EPA proposes to limit the reimbursement of on-site activities to the
achievement of Tier 2 remediation objectives to help ensure that the UST Fund’s
resources are used in the most cost-effective manner. Limiting reimbursement to Tier 2 -

objectives will not result in less protective cleanups. Rather, the use of Tier 2 objectives
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will ensure that UST Fund resources are not used for cleanups that are more stringent
than necessary to protect human health, and therefore fnore expensive.

From a human health perspective, remediation to Tier 2 remediation objectives is
as equally protective as remediation to Tier | (and Tier 3) objectives. The only
difference is that Tier 2 objectives are developed from site-specific information, and
therefore tailored to site-specific circumstances. The ’I'“ier 1 objectives are “default”

objectives that were developed using conservative assumptions so that they would be

acceptable to use at any site. As a result, the achievement of Tier 1 objectives often
means that an owner or operator has performed more cleanup than is necessary to’
adequately protect human health.

From a cost perspective, remediation to Tier 2 objectives is generally less
expensive than remediatioh to Tier 1 objectives. The lower cost is the reason responsible
parties in the Site Remediation Progfam, where the State does not reimburse corrective
action costs, overwhelmingly use Tier 2 instead of Tier 1 objectives. The LUST Program

in Illinois is designed to ensure that sites are cleaned up in accordance with TACO to

levels that protect human health, and to ensure that owners and operators are reimbursed ' U
for the reasonable costs of such cleanups. It is not designed to cover the costs of |
additional remediation, such as remediation needed .to make a site more marketable or to
increase a site’s property value. Limiting reimbursement to the achievement of Tier 2

remediation objectives on-site will help engure that the UST Fund’s limited resources are

not used to pay for more remediation than is necessary to protect human health.

The limitation of on-site retmbursement to the achievement of Tier 2 remediation

objectives has somehow become associated with a required use of institutional controls .
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and engineered barriers. Although institutional controls and engineered barriers can be
used to develop Tier 2 remediation objectives, the Illinqis EPA is not proposing to
require their use.! An owner or operator can develop Tier 2 objectives and cleanup to
those objectives without the use of any institutional controls or engineered barriers.

b. . Requiring the use of available groundwater ordinances as an
institutional control.

The Illinois EPA’s proposal to use a groundwater ordinance when one is available
is the one instancé where the use of an institutional control Woﬁld be required. The
Illinois EPA is proposing this amendment as a means of ensuring that the UST Fund’s
limited resourceé are not used to cleanup groundwater that cannot be used as a source of
potable water due to local groundwater use restrictions. Under this proposal, an owner or
operator would not be required to seek the passage of a local groundwater ordinance or
Illinois EPA approval of such an ordinance. The use of a local groundwater ordinance
would be‘required only if such an ordinance has already been passed by the local
government and approved by the Illinois EPA for use as an institujcional control (e.g., an
ordinance that co;zers -qn entire city was previously approved for use as an institutional
control atv another site).

4. Appeals of Unreasonable Costs.

At the last hearing, Doug Clay provided several examples of unreasonable costs
that have been submitted to the Illinois EPA: See Tr. of August 9, 2004, hearing at 27-
32. Mr. Clay was later asked to investigate whether any of the Illinois EPA’s decisions

regarding those costs have been appealed to the Board. Id. at 112-113. The Illinois EPA

! As discussed in the next paragraph, the Illinois EPA is proposing a separate amendment that requires the 4

use of a groundwater ordinance as an institutional control under certain circumstances. Any required use of
a groundwater ordinance under that amendment is independent of, unrelated to, this amendment.
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subsequently reviewed the examples provided‘ by Mr. Clay at the hearing. None of the
Illinois EPA’s decisions regarding the examples have been appealed to the Board.

5. Changes in Risk Factors.

At the last hearing, Harry Walton with the Illinois Environmental Regulatory
Group questioned the Illinois EPA about the risk posed by cleanups to Tier 2 remediation
objectives versus cleanups to Tier 1 remediation objectives. In one question Mr. Walton |
asked the Illinois EPA to evaluate the change in risk for the inhalation pathway with
respect to the f,., or fraction of organic carbon. Tr. of August 9, 2004, hearing at 63. The
Illinois EPA has evaluated the change in the fraction of organic carbon and determined
that a site-specific f,. value will increase the contaminant concentration that is allowed in
the soil. The risk for the inhalation pathway, however, would not increase because the
contaminant concentration cannot exceed the soil saturation concentration, or Csar.

1L ADDITIONAL CHANGES TO THE ILLINOIS EPA’S PROPOSAL

The Illinois EPA proposes the following additional changes to its proposal:
1. In response to comments regarding the use of “may” in the second

sentence of each of the following Sections, the Illinois EPA proposes to change “may” to

“shall” so that the Sections read as follows.

Section 732.202(h)(1):

1) At a minimum, for each UST that is removed, the owner or
operator shall collect and analyze soil samples as follows. The
Agency shall allow an alternate location for, or excuse the
collection of, one or more samples if sample collection in the
following locations 1s made impracticable by site-specific
circumstances.
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Section 732.202(h)(2):

2) At a minimum, for each UST that remains in place, the owner or
operator shall collect and analyze soil samples as follows. The
Agency shall allow an alternate location for, or excuse the drilling
of, one or more borings if drilling in the following locations is
made impracticable by site-specific circumstances.

Section 734.210¢h)(1):

1) At a minimum, for each UST that is removed, the owner or
operator shall collect and analyze soil samples as follows. The
Agency shall allow an alternate location for, or excuse the
collection of, one or more samples if sample collection in the
following locations is made impracticable by site-specific

circumstances.
Section 734.210(h)(2):
2) At a minimum, for each UST that remains in place, the owner or

operator shall collect and analyze soil samples as follows. The -
Agency shall allow an alternate location for, or excuse the drilling
of, one or more borings if drilling in the following locations is
made impracticable by site-specific circumstances.

2. In conjunction with the proposed amendments to Sections 732.606(kk)
and 734.630(gg), and the proposed additions of Sections 732.606(ggg) and 734.630(cidd),
set forth below, t}_1e Ilinois EPA proposes to amend the Board Note in Sections 732.408 |
and 734.410 to the following:

Section 732.408 Remediation Objectives

For sites requiring High Priority corrective action or for which the owner or
operator has elected to conduct corrective action pursuant to Section 732.300(b),
732.400(b) or 732.400(c) of this Part; the owner or operator shall propose
remediation objectives for applicable indicator contaminants in accordance with
35 Ill. Adm. Code 742. Owners and operators seeking payment from the Fund
that perform on-site corrective action in accordance with Tier 2 remediation
objectives of 35 I1l. Adm. Code 742 shall determine the following parameters on a
site-specific basis:

Hydraulic conductivity (K)
Soil bulk density (py)
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Soil particle density (o)
Moisture content (w)
Organic carbon content (f,.)

Board Note: Failure to use site-specific remediation objectives on-site and to
utilize available groundwater ordinances as institutional controls may result in
certain corrective-action costs being ineligible for payment from the Fund. See
Sections 732.606(ggg) and (hhh) of this Part.

Section 734.410 Remediation Objectives

The owner or operator shall propose remediation objectives for applicable
indicator contaminants in accordance with 35 Ill. Adm. Code 742. Owners and
operators seeking payment from the Fund that perform on-site corrective action in
accordance with Tier 2 remediation objectives of 35 Ill. Adm. Code 742 shall
determine the following parameters on a site-specific basis: '

Hydraulic conductivity (K)
Soil bulk density (ob)

Soil particle density (ps)
Moisture content (w)
Organic carbon content (f,c)

Board Note: Failure to use site-specific remediation objectives on-site and to
utilize available groundwater ordinances as institutional controls may result in
certain corrective action costs being ineligible for payment from the Fund. See
Sections 734.630(ddd) and (eee) of this Part.

3. In corijunction with the addition of Sections 732.606(ggg) and

734.630(ddd) set forth below, the Illinois EPA proposes to amend Sections 732.606(kk)

and 734.630(gg) to the following to allow owners and operators to seek reimbursement of

costs associated with the achievement of Tier 1 remediation objectives on-site if a court

of law voids or invalidates a No Further Remediation Letter and orders such remediation:

Section 732.606(kk):
kk) Costs incurred for-additionalremediation after receipt of a No .

Further Remediation Letter for the occurrence for which the No
Further Remediation Letter was received, This subsection (kk)
does not apply to the following:
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Section 734.630(gg):

gg)

1) Costs;exeepteosts incurred for MTBE remediation

2)

pursuant to Section 732.310(i)(2) of this Part;

" Monitoring well abandonment costs:

County recorder or registrar of titles fees for recording the

3)

4)

No Further Remediation Letter;

Costs associated with seeking payment from the Fund: and

5)

Costs associated with remediation to Tier 1 remediation

objectives on-site if a court of law voids or invalidates a No

Further Remediation Letter and orders the owner or
operator to achieve Tier 1 remediation objectives in
response to the release.

Costs incurred after receipt of a No Further Remediation Letter for
the occurrence for which the No Further Remediation Letter was
received. This subsection (gg) does not apply to the following:

1

2)

3)

4)

5)

Costs incurred for MTBE remediation pursuant to Section

~ 734.405(1)(2) of this Part;

Monitoring well abandonment costs;

County recorder or registrar of titles fees for recording the
No Further Remediation Letter;

Costs associated with seeking payment from the Fund; and

Costs associated with remediation to Tier 1 remediation
objectives on-site if a court of law voids or invalidates a No
Further Remediation Letter and orders the owner or
operator to achieve Tier 1 remediation objectives in
response to the release. '

4. The Illinois EPA proposes to add the following Sections 732.606(ggg) and

734.630(ddd) to limit the reimbursement of on-site corrective action activities to the

achievement of Tier 2 remediation objectives. Exceptions are provided for sites where

Karst geology prevents the development of Tier 2 remediation objectives, and where a
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court of law voids or invalidates a No Further Remediation Letter and orders the owner
or operator to achieve Tier 1 remediation objectives on-site.

Section 732.606(ggg):

(ggg) Costs associated with on-site corrective action to achieve
remediation objectives that are more stringent than the Tier 2
remediation objectives developed in accordance with 35°11l. Adm.
Code 742. This subsection (ggg) does not apply if Karst geology
prevents the development of Tier 2 remediation objectives for on-
site remediation, or if a court of law voids or invalidates a No '
Further Remediation Letter and orders the owner or operator to
achieve Tier 1 remediation objectives on-site in response to the
release.

Section 734.630(ddd):

(ddd) Costs associated with on-site corrective action to achieve
remediation objectives that are more stringent than the Tier 2
remediation objectives developed in accordance with 35 Ill. Adm.
Code 742. This subsection (ddd) does not apply if Karst geology
prevents the development of Tier 2 remediation objectives for on-
site remediation, or if a court of law voids or invalidates a No
Further Remediation Letter and orders the owner or operator to
achieve Tier 1 remediation objectives on-site in response to the
release.

5. The Illinois EPA proposes to amend Sections 732.800 and 734.800 to the .
following to provide a better “roadniap” for Subpart H.

Section 732.800 Applicability

a) This Subpart H provides thrée methods for determining the

maximum amounts that can be paid from the Fund for eligible
corrective action costs. All costs associated with conducting
corrective action are grouped into the tasks set forth in Sections
732.810 through 732.850 of this Part. The first method for
determining the maximum amount that can be paid for each task is
to use the maximum amounts for each task set forth in those -
Sections. In some cases the maximum amounts are specific dollar
amounts, and in other cases the maximum amounts are determined
on a site-specific basis. ‘

17




b)

As an alternative to using the amounts set forth in Sections
732.810 through 732.850 of this Part, the second method for
determining the maximum amounts that can be paid for one or
more tasks is bidding in accordance with Section 732.855 of this
Part. As stated in that Section, when bidding is used, if the lowest
bid for a particular task is less than the amount set forth in Sections
732.810 through 732.850, the amount in Sections 732.810 through

732.850 of this Part may be used instead of the lowest bid. Finally,

the third method for determining maximum amounts that can be
paid from the Fund applies to unusual or extraordinary
circumstances. The maximum amounts for such circumstances can
be determinzd in accordance with Section 732.860 of this Part.

The costs listed under each task set forth in Sections 732.810

c).

through 732.850 of this Part identify only some of the costs
associated with each task. They are not intended as an exclusive
list of all costs associated with each task for the purposes of
payment from the Fund.

This Subpart H sets forth only the methods that can be used to

determine the maximum amounts that can be paid from the Fund
for eligible corrective action costs. Whether a particular cost is
eligible for payment shall be determined in accordance with
Subpart F of this Part. '

Section 734.800 Applicability

2)

This Subpart H provides three methods for determining the

‘maximum amounts that can be paid from the Fund for eligible

corrective action costs. All costs associated with conducting
corrective action are grouped into the tasks set forth in Sections
734.810 through 734.850 of this Part.” The first method for _
determining the maximum amount that can be paid for each task is
to use the maximum amounts for each task set forth in those
Sections. In some cases the maximum amounts are specific dollar
amounts, and in other cases the maximum amounts are determined
on a site-specific basis. o

As an alternative to using the amounts set forth in Sections

734.810 through 734.850 of this Part, the second method for
determining the maximum amounts that can be paid for one or
more tasks is bidding in accordance with Section 734.855 of this
Part. As stated in that Section, when bidding is used, if the lowest
bid for a particular task is less than the amount set forth in Sections
734.810 through 734.850, the amount in Sections 734.810 through -
734.850 of this Part may be used instead of the lowest bid. Finally,
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the third method for determining maximum amounts that can be
paid from the Fund applies to unusual or extraordinary
circumstances. The maximum amounts for such circumstances can
be determined in accordance with Section 734.860 of this Part.

b) The costs listed under each task set forth in Sections 734.810
through 734.850 of this Part identify only some of the costs
associated with each task. They are not intended as an exclusive
list of all costs associated with each task for the purposes of
payment from the Fund.

c) This Subpart H sets forth only the methods that can be used to
determine the maximum amounts that can be paid from the Fund
for eligible corrective action costs. Whether a particular cost is
eligible for payment shall be determined in accordance with
Subpart F of this Part.

6. In response to comments about a time-frame for submitting the results of
the Illinois EPA’s triennial reviews of the “default” maximum payment amounts to the
Board, the Illinois EPA proposes to amend Sections 732.875 and 734.875 to the
following:

Section 732.875 Agency Review of Maximum Payment Amounts

No less than every three years the Agency shall review the amounts set forth in

this Subpart H and submit a report to the Board on whether the amounts are

consistent with the prevailing market rates. The report shall identify amounts that

are not consistent with the prevailing market rates and suggest changes needed to
make the amounts consistent with the prevailing market rates.

Section 734.875 Agency Review of Maximum Payment Amounts

No less than every three years the Agency shall review the amounts set forth in |
this Subpart H and submit a report to the Board on whether the amounts are |
consistent with the prevailing market rates. The report shall identify amounts that

are not consistent with the prevailing market rates and suggest changes needed to

make the amounts consistent with the prevailing market rates

OI. COMMENTS ON PIPE’S ALTERNATIVE PROPOSAL

As stated above, the Illinois EPA has made significant changes to its proposal in

response to the concerns and suggestions raised in the hearings, including those raised by
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PIPE. Since the last hearing, the Illinois EPA and PIPE met to discuss PIPE’s remaining
issues in an effort to éee if any areas of disagreement could be narrowed further. The
meeting ended with the confirmation that each party continues to hold the same positions
that were expressed in the last hearing. Discussion was hampered to a ceftain extent
because of the incompleteness of PIPE’s alternative proposal. However, the Illinois EPA
agreed to further discussions with PIPE if PIPE could provide the dollar figures left out
of its proposal, or sufficient justification for alternative amounts in the Illinois EPA’s
proposal.

At the last hearing Doug Clay and Gary King provided comments on many of the
issues that have been raised by PIPE. See Tr. of August 9, 2004, hearing at 19-27, 32-38,
and 55-60; Exhibit 88 at 3-19. For brevity, most of those comments will not be repeated
here. However, the Illinois EPA respectfully requests that the Board review those
comments along with the following additional comments on PIPE’s altemativé proposal:

1. UST Remediation Applicant

PIPE’s alternative proposal borrows the term “Remediation Applicant” from Title -
XVII and adds such persons to the LUST rules. See Exhibi? 90 at 9. The Illinois EPA
believes this addition is inappropriate. As explained by Gary King in the last hearing, .the
term “remediation applicant” is used in Title XVII so that anyone with poténtial liability
for contamination can enter the Site Remediation Progfam. Tr. of August 9, 2004,
hearing at 57-60. Under the federal UST regulations and Titlle XVI of the Act, only UST
owners and operators are liable for UST releases and eligibie for reimbursement from the
UST Fund. The LUST rules should continue to stay narrowly focused on UST owners

and operators in order to maintain consistency with federal and State law. Furthermore, -
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anyone desiring to assume responsibility for a particular UST, and access the UST Fund
for corrective action costs associated with a release from the UST, can already do so by
becoming an owner or operator of the UST.

2. Free product removal

PIPE’s alternative proposal requires the removal of free product “as required to |
address the health and safety of the site.” Exhibit 90 at 13. This standard is inconsistent_
with the federal rules, which requires that free product be removed “to the maximum
extent practicable.” 40 C.F.R. § 280.64 (2004). As Doug Clay stated at the last hearing,
inconsistency with the federal rules would jeopardize USEPA’s authorization of the
Ilinois LUST Program. Tr. of August 9, 2004, hearing at 42. The LUST rules should
continue to reqliire free product removal to the maximum extent practicable sov that they
remain consistent with federal law. The Illinois EPA’s proposal, as amended by the
errata sheets, requires such removal. See proposed amendments to Section 732.203 and
proposed Section 734.215.

3. Reviews of plans, budgets, reports, and applications for payment.

a. 45-Day reviews

The shortened review times in PIPE’s alternative proposal are inconsistent with
the statutorily prescribed review times for documents submitted under Title XVI. Title
XVI sets a review time of 120 days. 415 ILCS 5/57.7(0)(4) and 57.8(a)(1) (as amended

by P.A. 92-0554).2 Under PIPE’s proposal, however, the Illinois EPA must review

2 The one-eighth of an inch measurement proposed by the Illinois EPA in Sections 732.203 and 734.215 is
not intended to define when free product removal is practicable, but rather the amount of free phase
hydrocarbons that must be present in order for the free product removal requirements of Sections 732.203

and 734.215 to apply.

3 The 120-day timeframes were not altered by any of the Public Acts amending Title XVI in 2002.
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applications for payment within 45 days after their receipt. Exhibit 90 at 18 (proposed
Section 734.505(c)). In addition, if the Illinois EPA intends to reject or require the
modification of a plan, budget, or report, it most notify the owner or operator of its
intention within 45 days after receipt of the document. Exhibit 90 at 18 (proposed
Section 734.505(d)). In order for the Illinois EPA to determine whether it intends to
reject or require the modification of a plan, budget, or report it must review the plan,
budget, or report. This, in effect, reduces the Illinois EPA’s review time to 45 days.
Such a short timeframe will be extremely difficult fof the Illinois EPA to meet for all of
its reviews. Compare PIPE’s proposed alternative 45-day review time with the LUST
Section’s current review times provided by Doug Clay. See Exhibit 88 at 6. The LUST
rules should continue to provide 120-day review times so that they remain consistent with
Title XVI.

b. Draft review letters

Along with the shortened review times, the written notification that PIPE’s
alternative proposal requires the Illinois EPA to provide when the Tllinois EPA intends to -
modify or reject a plan, budget, or report is inconsistent With Title XVI. The Illinois EPA -
is not required to provide the owner or operator with such a “draft” decision letter. Titie
XVI only requires the Illinois EPA to issue a final deéision within 120 days. Otherwise,
the submittal is denied by operation of law. 415 ILCS 5/57.7(c)(4) (as amended by 92-
0554). |

The 1dea of “draft” review letters in the LUST Pro gram is borrowed from the -
Illinois EPA’s permit program, where draft permits are sometimes issued prior to the

final grant of a permit. Although Illinois EPA decisions in the LUST Program can be
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appealed to the Board in the same manner as provided for permit decisions, broad
analogies between decisions in the LUST Program and decisions in the permit program
are inappropriate. There are significant distinctions between the t§vo programs. For
example, the workload of the Illinois EPA’s LUST Section is much greater than the
workload of the Illinois EPA’s Land Permit Section. The LUST Section has an
exponentially higher number of sites to deal with thén the Permit Section. The number qf
plans, budgets, reports, and applications for payment reviewed in the LUST Section far
exceeds the number of permit applications reviewed in the Permit Section. And, only a
few permits are typically sought for é permitted facility over an extended period of time,
while in the LUST Program there are many plans, budgets, reports, and applications for
payment submitted for a single site in a relatively short period of time. Exténsions of
time are routinely granted for permit reviews, and the permit review clock re-starts with
each submission of new or additional information. In the LUST Program, however, the
clock never stops or re-starts. All LUST submittals must be reviewed within 120 days
after their receipt. Finally, there are mandatory and time-critical aspects of the LUST
Program that do not exist in the permit program. Permit applicants seek permits
voluntarily. The length time an applicant takes to complete the permitting process is not
critical because if the permit is never issued and the 'permitted facility is never
constructed or operated, no potential threat to human health and the environment will
arise. In contrast, the LUST Program is deéi gned to respond to existihg threats to human
health and the environment. Owners and operators in the LUST program are required to
take corrective action to remediate these threats. The Illinois EPA and the people of the

State of Illinois have a strong interest in seeing that this remediation is undertaken and .
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completed as quickly as possible. The issuance of “draft” review letters would only
create additional work for the Illinois EPA and delay ifs review and approval of plans,
budgets, and reports. The ultimate result would be a delay in the cleanup of
contaminated sites. Because of the abdve noted differences and others that exist between
the LUST Program and the permit program, the réquired issuance of “draft” review
letters should not be added to the LUST Program.

PIPE suggests that the “Wells letters” used in the Illinois EPA’s permitting
process would be appropriate in the LUST Program. A review of caselaw shows that
“Wells letters” are inapplicable to the decisions made in the LUST Program. What

became known as the “Wells letter” emanated from Wells Manufacturing Co. v. IEPA,

195 L. App.3d 593, 552 N.E.2d 1074, 142 1ll. Dec. 333 (1* Dist. 1990). In that case the
Agency had received numerous complaints about the operation of the permitted facility
and denied the renewal of .its operating permit based upon alleged violations of the Act.
Id., 552 N.E.2d at 1076, 142 Ill. Dec. at 335. The only information Wells had submitted
to the Illinois EPA to renew its permit was a required two-page form in which it certified -
that there had been no changes to its equipment. Id., 552 N._E.éd at 1075, 142 1ll. Dec. at
334. The court found that the Illinois EPA had not given Wells an opportunity to presént
evidence that it was not a polluter prior to denying ité application. Id., 552 N.E.2d at
1076, 142 Il1. Dec. at 335. “In effect, it denied Wells the right to operate its business
because it may be violating the Act, but nevér gave it an oppcﬁtunity to submit
information which would disprove the allegation.” Id., 552 N.E.2d at 1077, 142 I1l. Dec.
at 336. A denial or modification of a plan, budget, or report in the LUST Program is not

the same as the denial of a permit, which in the Wells case resulted in a denial of the right
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to operate a business. The denial or modification of plan only means that the owner or
operator must change the method by which he or she éroposes to investigate or cleanup a
release. The denial or modification of a budget only means that the Agency has not
approved proposed costs-that have not yet been incurred. And, the denial or modification
of a report merely means that additional work is needed to meet the requirements of the
Board’s rules and Title XVI. Decisions in the LUST Program do not deny owners and
operators the right to operate a business.

The Wells case has come to stand for the proposition that “it is improper for the
Agency to deny a permit based upon potential violation of the Act without providing the
applicant an opportunity to submit information which would disprove the potential

violation.” ESG Watts, Inc. v. IEPA, PCB 94-243, 94-306, 94-307, 94-308, 94-309, 95-

133, and 95-134 (consolidated) (March 21, 1996) at 8. This does not equate to a
requirement that the Illinois EPA must issue a “Wells letter” prior to every final decision.

For'example, in Community Landfill Co. and City of Morris v. IEPA, PCB 01-170

(December 6, 2001), Community Landfill Co. (“CLC”) argued that the Illinois EPA was .
required to issue a “Wells letter” to inform CLC that its surety was no longer on the list
of approved surety companies. Id. at 12. The Board rejected CLC’s argument,
explaining fhat:

[e]ssentially, a “Wells letter” provides a permit applicant with the opportunity to
respond when the Agency seeks information beyond the contents of the permit
application. In this case, there is no question that CLC understood the financial
assurance requirements of Section 811.712(b) in that CLC needed to provide
proof of financial assurance. . . . In this instance, the financial information
submitted by CLC was the basis for the denial; the Agency did not rely on ,
information outside of the application when it denied the permit on the basis of
[the surety company] being removed from the 570 list.

25




Id. This analysis is directly applicable to the Illinois EPA’s decisions in the LUST
Program. Decisions in the LUST Program are based L;pon information submitted by the
owner or operator. The Illinois EPA reviews that information and determines whether it
satisfies the requirements of the Act and the Board’s rules. If it does, the submittal is
approved. If it does not, the submittal is denied or modifications are required. Because
the Illinois EPA does not rely upon outside information when reviewing LUST Program
sﬁbmittals, there is no outside information that the owner or operator needs an
opportunity to rebut, and therefore no need for a “Wells letter.”

c. Shifting the burden of proof

PIPE’s alternative proposal also provides a burden of proof that is inconsistent
with current law. Title XVI provides that owners and operators may appeal Illinois EPA
decisions to the Board in accordance with the same procedures provided for permit
appeals under Section 40 of the Act. 415 ILCS 5/57.7(c)(4) and 57.8(i) (as amended by
P.A. 92-0554).* As reflected in the Board’s procedural rules, Section 40 of the Act
places the burden of proof upon the petitioner. 415 ILCS 5/40; 35 Ill. Adm. Code‘
105.112. In the LUST Program the burden of proof'is on the petitioning owner or

operator. See, e.g., Ted Harrison v. IEPA, PCB 99-127 (July 24, 2003); Platolene 500,

Inc. v. IEPA, PCB 92-9 (May 7, 1992) 99-127 (July 24, 2003). PIPE’s alternative
proposal, however, shifts the burden of proof to the Illinois EPA. See Exhibit 90 at 18
(proposed Section 734.505(b)). In order to ﬁlaintain consisténcy with the Act and the
Board’s procedural rules, the LUST rules should not shift the burden of proof on appeal .

to the Illinois EPA.

* Provisions regarding the appeal of Illinois EPA decisions under Title XVI were not altered by any of the
Public Acts passed in 2002.
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d. Agency denial of submittals after 120 days

PIPE’s alternative proposal allows the Illinois EPA, at the end of the 120-day
review period, to deem that submittals should be rejected. Exhibit 90 at 19 (proposed
~ Section 734.505(f)). If the Illinois EPA makes such a determination, it must then provide
a written notification to the owner or operator that includes the reasons for the rejection.
Id. This provision is inconsistent with Title XVI, which provides that submittals are
either rejected or approved by operation of law at the end of the 120-day review period,
depending upon the type of submittal. 415 ILCS 5/57.7(c)(4) (as amended by P.A. 92-
0554) (technical submittals denied by operation of law) and 57.8(a)(1) (as amended by
P.A. 92-0554) (applications for payment approved by operation of law). Because .
submittals are approved or denied by operation of law at the end of the 120-day review
period, the Illinois EPA has no authority to deem that a submittal should be rejected at
the end of the period and issue a denial letter. Because PIPE’s alternative proposél is
inconsistent with Title X VI, it should not be added to the Board’s LUST rules.

€. _ Illinois EPA project manager requirements

Finally, another change proﬁosed by PIPE regarding Illinois EPA reviews
requires that Illinois EPA project managers who perform technical reviews must be either
a licensed professional engineer or a licensed professional geologist. Exhibit 90 at 21
(proposed Section 734.510(a)). As explained by Gary King at the last-hearing, such a
requirement would rﬁake approximatel& 85' to 90 percent of lthe Illinois EPA’s current
project managers ineligible to review technical submi_ssioﬁs. Tr. of August 9, 2004, -
hearing at 213. Allowing only 10 to 15 percent of the Illinois EPA’s project managers to

review technical submissions would cripple the LUST Program. Each week, on average,
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the LUST Section receives a stack of plans and reports more than seven feet in height.
Tr. of August 9, 2004, hearing at 20. Slightly more thén half of these documents are
reviewed within 60 days after their submission, and almost three-quarters are reviewed
within 90 days. Tr. of August 9, 2004, hearing at 20-21; Exhibit 88 at 6. Allowing only
10 to 15 percent of the Illinois EPA’s project managers to review these documeiits would
ensure that the reviews could no longer be conducted in a timely manner. Such a
limitation would also likely result in man'y submissions being denied by operation of law
because the Illinois EPA would not be able to review them all within the 120-day
statutory deadline. Therefore, a requirement that Illinois EPA project managers vwho
perform technical reviews must be either a licensed professional engineer or a lbic'ensed
professional geologist should not be added to the LUST Program.

4. PIPE’s Alternative Subpart H

As stated above, the Illinois EPA has made substantial changes to its proposal in
response to the concerns and suggestions raised in the many hearings held in this
rulemaking. Some of the suggestions set forth in PIPE’s alternative proposal, including
PIPE’s Subpart H, have already been incorporated into the Illinois EPA’s proposal.
Those that have not been incorporated would, in the Illinois EPA’s opinion, make
changes to the LUST Program that are unnecessary 6r inappropriate. The Illinois EPA is

opposed to PIPE’s alternative proposal to the extent that it is inconsistent with the Illinois

EPA’s proposal.
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STATE OF ILLINOIS
92ND GENERAL ASSEMBLY
HOUSE OF REPRESENTATIVES
TRANSCRIPTION DEBATE
109th Legislative Day ‘ March 21, 2002
signify by wvoting ‘'yes'; those opposed vote 'no'. The

voting is open. Have all voted who wish? Have all voted

who wish? Mr. Clerk, take the record. On this question,

there are 110 Members voting 'yes', 0 voting 'no', and 0
voting ‘'present'. And the House does adopt... does pass
House Bill 4438. And this Bill, having received a

'éonstitutional Majority, is hereby declared passed. House
Bill 5842. Mr. Brady. Mr. Clerk, read the Bill."

Clerk Bolin: "House Bill 5842, a Bill for an Act in relation to
insurance. Second Reading of this House Bill. No
Committee Amendments. No Floor Amendments. No Motions
filed."

Speaker Hartke: "Third Reading. House Bill 4471. Representative

Hassert. Mr. Clerk, read the Bill." -

Clerk Bolin: "House Bill 4471, a Bill for an Act concerning
environmental protection. Third Reading of this House
_ Bill."
Speaker Hartke: "Representative Hassert.™
Hassert: "Thank you, Mr. Speaker, Members of the General

Assembly. This Bill simply amends the Underground Storage
Tank Act of the EPA. It streamlines the underlying process
that they're under right now for cleanup and basically,

increases the payments that they can access to the fund

from the LUST Fund. I'll be happy to answer any
questions."
Speaker Hartke: "Is there any discussion? The Chair recognizes

the Gentleman from Cook, Répresentative Lang."

Lang: "Thank you. Inquiry of the Clerk, please."

Speaker Hartke: "Mr. Clerk, your guestion."”
Lang: "I would like to know what Amendments have been adopted on
this Bill?"

Clerk Bolin: "Committee Amendments 1 and 2 have been adopted to

Pl ] | YR
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HOUSE OF REPRESENTATIVES
TRANSCRIPTION DEBATE

109th Legislative Day A March 21, 2002
the Bill."

Lang: "Thank you, Mr. Clerk.™"

Speaker Hartke: "Further discussion? Seeing no one is seeking

recognition, the question is, 'Shall the House pass House
Bill -44717?' All those in favor will signify by voting
'yes'; those opposed vote“no’. The voting is open. Have
all wvoted who wish? Have all voted who wish? Mr. Clerk,
take the record. On this issue, there ére 110 Members
voting ‘'yes', 0 voting 'no', and 0 voting ‘'present'. And
the House does pass House Bill 4471. This Bill, having
received a Constitutional Majority, is hereby declared
passed. The Chair recognizes Representative Mitchell. For

what reason do you seek recognition?"

‘Mitchell, B.: "Mr. Speaker let the records show on House Bill

4055 I was off the floor and I wish to register a 'no!
vote. I would... Thank you."

Speaker Hartke: "The Journal will Treflect your wishes. House
Bill 3812. Representative Jones. John Jones. Mr. Jones,
would you like to call House Bill 38127 Representative.

Mr.- Clerk, read the Bill."

Clerk Bolin: "House Bill 3812, a Bill for an Act concerning
townships. Second Reading of this House . Bill. Amendment
#1 was adopted in committee. No Floor Amendments. No

Motions filed."

Speaker Hartke: "Third Reading. House Bill 4364. Representative
Giles.> Mr. Clerk, read the Bill."

Clerk Bolin: "House Bill 4364, a Bill for an Act regarding higher

education student assistance. Third Reading of this House

Bill."
Speaker Hartke: "Representative Giles."
Giles: "Thank you, Mr. Speaker and Ladies and Gentlemen of the

House. House Bill 4364 is a Bill that is amended by the
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SENATOR DUDYCZ:

Thank you, Mr. Presidént. House Bill 4257 amends the Park
District Aquarium-and Museum Act providing that aquariums and
museums run by a park district must be opeh to the public free qf
charge for af least fifty-two days a yeaf, six of which must be
between the months of June and August, each year. You may recall,
two years ago we passed this provision on a -- on a trial basis
for a two-year period, and ith been a complete success and this
legislation takes that -- that trial period out. Makes it
permanent.

PRESIDING OFFICER: (SENATOR WATSON)

Is there any discussion? 1Is there any discussion? If not,
the gquestion is, shali House Bill 4257 pass. All those in favor,
vote Aye. Opposed, vote No. The voting is open. Have all voted
who wish? Have all voted who wish? Have all voted who wish?
Take the record. On that question, there's 55 voting Yes, no
voting No, no voting Present. House Bill 4257, having received
the required constitutional majority, is declared passed. House
Bill 4471. Mr. Secretary, please read the bill.

SECRETARYnHARRY:
House Bill 4471.
(Secretary reads title of bill)
3rd Reading of the bill.
PRESIDING OFFICER: (SENATOR WATSON)
Senator Jacobs.
SENATOR JACOBS:

Thank you, Mr. President, Ladies and Gentlemen of the Senate.
House Bill 4471 is an Agency bill which vreplaces the system of
physical soil classification for leaking underground --
investigation and site classification for leaking underground
. storage tanks with a system of site investigation and corrective

action. It deletes high priority and low priority and no further

| YW
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action «classification. States that the IEPA will -- will not --
excuse me. It increases the -- the maximum amount of the IP --

EPA shall approve for payment from the Fund. This bill is an
Agency bill, as I indicated. According to the IEPA -- industry
and the Iilinois EPA, they can reduce remediation costs,
streamline the corrective action process and requife all leaking
underground tank cleanups to proceed using the tiered approach. I
know of known opposite -- no kﬁown opposition and I ask for your
support. I know there's some questions.
PRESIDING OFFICER: (SENATOR WATSON)

Discussion? Senator Donahue.
SENATOR DONAHUE:

Thank you very much, Mr. President. I have a question of the
sponsor.

PRESIDING OFFICER: (SENATOR WATSON)

Sponsor indicatés he'll yield, Senator Donahue.
SENATOR DONAHUE:

Senator Jacobs, I'd 1like to ask you two questions for the
purposes of legislative intent. Initially, with regard to the
amendments. at " page 31 dealing with increasing the per-occurrence
monetary limitation from one million dollars to 1.5 million
dollars - if an owner/operator has completéd remediation and
expended more than one million dollars at a site, and thus, was
restrained by the one—million-dollar—pef—occurrence limitation
currently in the law, and we now increase the recovery limitation
to 1.5 million dollars per occurrence, does that mean that we
intend to allow a person whom has completed remediation to submit
past bills in excess of one-million-dollar limitation?

PRESIDING OFFICER: (SENATOR WATSON)

Senator Jacobs.

SENATOR JACOBS:

No, it is not the intention of the legislation to allow for
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recovery of costs in excess of one million dollars for those sites
that have already completed remediation.
PRESIDING OFFICER: (SENATOR WATSON)

Sénator Donahue.
SENATOR DONAﬁUE:

Senator, again, my second question is only to clarify for
legislative intent - along the same line of reasoning as my first
question - at page 29 the legislation propoées to amend the

current law to allow individuals with certain numbers of tanks to

recover more expenses incurred each calendar year. In particular,

and just by way of example, the legislation proposes to increase
the amount an owner/operator of less than one hundred and one
tanks may recover per calendar year from one million dollars, as

currently the law, to two million dollars. By increasing the

total amount that this owner/operator may claim per calendar year.

against the Fund, is it your intent to allow the persons whom --
were resﬁrained by the one-million-dollar limitation per calendar
year prior to enactment of these proposed amendments to file‘ for
recovery of expenses in excess of one million dollérs, but less
than two aillibn dollars proposed in the limitation?
PRESIDING OFFICER: (SENATOR WATSON)

Senator Jacobs.

SENATOR JACOBS:

Thank you, Senator. No, it is not thé intention to allow for
recovery of expenses incurred in past calendar years in excess of
the one-million- or two-million-dollar-calendar-year limitation,
whichever may be applicable under the current law. It is the
intention to allow the Illinois EPA to increase the amount that an
owner/operator may claim against the Fund for expenses incurred
after the enactment of the legislation.

PRESIDING OFFICER: (SENATOR WATSON)

Is any -- any other discussion? Any other discussion? If
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not, the guestion is, shall House Bill 4471 pass. All those in
favor, vote Aye. Opposed; vote No. Tﬁe voting is open. Have all
voted who wish? Have all voted who wish? Have all voted who wish?
Take the record. On that question, there's 58 voting Yes, no
voting No, -no voting Present. “House Bill 4471, having received
the required constitutional majority, is declared passed. House
Bill 4988. Mr. Secretary, please read the bill.
SECRETARY HARRY:

House Bill 4988.

(Secretary reads title of bill)

3rd Reading of the bill.
PRESIDING OFFICER: {SENATOR WATSON)‘

Out of the vrecord, Mr. Secretary. 4989. Senator -- please
read the bill, Mr. Secretary.

SECRETARY HARRY:
House Bill 4989.
(Secretary reads title of bill)
3rd Reading of the bill.
PRESIDING OFFICER: (SENATOR WATSON)
Senato; Peterson.
SENATOR PETERSON:

Thank you, Mr. President, Members of the Seﬂate. House Bill
4989 amends Article XV {sic} (XL) of the Insurance Information and
Privacy Protection Act of the Illinois Inéurance Code to authorize
the Director to -- of Revenue to enforce the privacy provisions of
the federal Gramm-Leéch-Bliley Act. This is an_initiative of the
Department of Revenue. I ask for your support.

PRESIDING OFFICER: (SENATOR WATSON)

Is there any discussion? Is there any discussion? If not,
the question is, shall House Bill 4989 pass. All those in favor,
" vote Aye. Opposed, vote No. The voting is open. Have all voted

who wish? Have all voted who wish? Have all voted who wish? Take

is
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ACTING SECRETARY HAWKER:

Senate Bill 1951.

(Secretary reads title of bill)
3rd Reading of the bill.
PRESIDING OFéICER: (SENATOR DONAHUE)

Senator Jacobs.

SENATOR JACOBS:

Thank ‘you, Madam President, Ladies and Gentlemen of the
Senate. Senate Bill 1951 merely changes or -- or provides an
exemption from 1licensure concerning law enforcement officers
employed by an employer in connection with the affairs of that
employer. Now, with the amendment, I know of no known opposition
and ask for your support.

PRESIDING OFFICER: (SENATOR DONAHUE)

Is there any discussion? Is there any discussion? Seeing
none, the question is, shall Senate Bill 1951 pass. Those in
favor will vote Aye. Opposed, Nay. And the voting's open. Have
all voted who wish? Have all voted who wish? Have all voted who
wish? Take the record. On that gquestion, there are 56 Ayes, no
Nays, noné.votiﬁg Present. Senate Bill 1951, having received the
required conétitutional majority, is declared passed. Senator
Myers, on Senate Bill 1958. Senator Sieben, on‘Senate Bill 1963.
Senator Welch, on Senate Bill 1968. Read the bill, Madam
Secretary.

ACTING SECRETARY HAWKER:

Senate Bill 1958.

(Secretary reads title of bill)
3rd Reading of the bill.
PRESIDING OFFICER: (SENATOR DONAHUE)

Senator Welch.

SENATOR WELCH:

Thank you, Madam President. What this bill does is allow for
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the 1licensed professional geologist to perform and review site
investigations. When the original 1law was passed allowing
engineers to do: the site investigations, geologists weren't
licensed. Since that time, they've been licensed, and this bil}
will bring tﬁe -- the site investigation statute up to date. So,
I would urge an Aye vote.
PRESIDING OFFICER: (SENATOR DONAHUE)

Is there any discussion? Any discussion? Senator Burzynski.
SENATOR BURZYNSKI:

Thank you, Madam President. Would the sponsor yield, please?
PRESIDING OFFICER: {(SENATOR DONAHUE)

He indicates he'll yield, Senator Burzynski.
SENATOR BURZYNSKI: N

Thank vyou. Senator, what -- what committee did this go
through?
PRESIDING OFFICER: (SENATOR DONAHUE)

‘Senator Welch.
SENATOR WELCH:

It went through the Environment and Energy Committee.
PRESIDING 6FFICER: (SENATOR DONAHUE)

Are there further discussions? Is there further discussion?
Seeing none, the question is, shall Senate Bill 1968 pass. Those
in favor will vote Aye. Opposed, Nay. And the voting;s open.

Have all voted who wish? Have all voted who wish? Have all voted

who wish? Take the record. On that question, there are 56 Ayes,

no Nays, none voting Present. Senate Bill 1968, having received
the required constitutional majority, is declared passed. Senator
Dillard, do you wish to return this bill? Senator Dillard seeks
leave of the Body to return Senate Bill 1972 to theAOfder of 2nd
Reading for the purposes of an amendment. Hearing no objection,
leave 1is granted. And on the Order of 2nd Reading is Senate Bill

1972. Madam Secretary, have there been any amendments approved
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" Pollution Control Board

James R. Thompson
Center S

100 West Randolph Street
Suite 11-500
Phone : : Chicago,‘ lllinois 60601
Fax Phone L 7/ 7252 ——9{? o7 Phone 312-814-3620 3639
cc: Fax Phone  312-814-3669

Web Site http://www.ipch.state.il.us/

TO: {6 RewDA

REMARKS: O Urgent [L] For your review [J Reply ASAP [} Please Comnment

This facsimile contains CONFIDENTIAL INFORMATION which may be LEGALLY PRIVILEGED and
which is intended only for the use of the Addressee(s) named above. If you are not the intended
recipient of this facsimile, or the employee or agent responsible for delivering it to the intended recipient,
you are hereby notified that any dissemination or copying of this facsimile may be strictly prohibited. If
you have received this facsimile in error, please immediately notify us by telephone and return the -
original facsimile to us at the above address via the Postal Service. Thank you.
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Ogle County Courthouse
State's Attorney 815/732-1170
110 South Fourth Street, 815/732-6607

Office -
Interested Party P.O. Box 395
Michael C. Rock, Assistant State's Attorne

i LAl e
- Kyle Rominger, Assistant Counsel

Hodae Dwyer 3150 Roland Avenue Springfield ' 217/523-4900

Interested Party Post Office Box 5776 IL 62705-5776 217/523-4948

Thomas G. Safle

312/836-1177

Karaganis & 414 North Orleans Street
312/836-9083

White, Ltd. N
Interested Party Suite 810

Chicago
IL 60610

Barbara Magel

United Science P.O. Box 360 ' :
Industries, Inc. 6295 East lllinois Highway }'Y_oggfgg; 0360 gigggg_%gé;
Interested Party |15 ' :

PE

En ironmental 65 E. Wacker Place Chicago
In Suite 1500 IL 60601

Interested Party

Kenneth James

??:“-*":::E% 1 North Wacker Drive Chicago 312/357-1313
f;l_gterested Party Suite 4400 IL 60606 312/759-5646

Carolyn S. Hesse, Attorney

“RoH>>

https://www.ipcb.state.il. us/COOL/Internal/CaseVlew.asp7refererCaseEd1t asp&case=6286. 9/14/2004
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- ‘Michael W Rapps:

2012 West College Avenue | Normai
Technologies Suite 208 IL 61761
Interested Party

309/454-1717
309/454-2711

Craig S. Gocker, President

Herlacher

Angleton Waterloo
Associates, LLc | 8731 Bluff Road 1L 62208
Interested Party

618/935-2262
618/935-2694

"Tom Herlacher, P.E., Principal Engineer

oro
Marie Tipsord, Hearing Officer

Black & Veatch 101 North Wécker Drive C}xicago
Interested Party | Suite 1100 IL 60606

Scott Anderson

Marlin
Environmental, South Elgin
Inc. 1000 West Spring Street L 60177 -

847-468-8855

Melanie LoPiccolo, Office Manager

Burroughs,
—L—J———‘ﬂgcggn:{rm 103 W. Vandalia Street | Edwardsville
Suite 300 IL 62025

Hebrank & True
Interested Party

E
L

618/656-0184
618/656-1801

Musette H. Vogel

Great Lakes
Analytical 1380 Busch Parkway Iat’fgaégs(gove

Interested Party

A.] Paviick

R od>>

https://www.ipcb.state.il.us/COOL/Internal/CaseView.asp?referer=CaseEdit.asp&case=6286 9/14/2004
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CORE Geological

. Springfield
2621 Monetga, Suite C 1l 62704

217-787-6109

Ron Dye, President

Ragria
y e

Interested Party | 225L W- Altorfer br. il 61615

309-692-9688

Kurt Stepping, Director of Client Services

CW3M Company,
Inc.
Interested Party

. ) Springfield
701 South Grand Ave. West IL 62704

217-522-8001

Jeff Wienhoff

Environmental

Consulting &
Engineering, Inc.

551 Roosevelt Road Glenn Eflyn
#309 IL 60137

Interested Party
. S Richard Andros, P.E

Ilinois
:I_T_r__'e'ms ortation 2300 Dirksen Parkway

Springfield
IL 62764

Interested Party

Herlacher

Angleton ) Alton
Associates, LL¢ | 022 Belle Street IL 62002

Interested Party
DRRD L : Jennifer Goodman

McGuire Woods | ;7\ wacker Chicago

LLP .
Interested Party | Ut 4400 IL 60601

312/849-8100

David Rieser

- TRo4>

https://www.ipcb.state.il.us/COOL/Internal/CaseView.asp?referer=CaseEdit.asp&case=6286  9/14/2004
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Midwest

Engineering Oak Forest
Services, Inc. 4243 W. 166th Street IL 60452
Interested Party

708-535-9981

nt Manager

Erin Curley, Env. Departme

Envitonime

Applied ' T
Environmental ' Centralia
Solutions, Inc. P O Box 1225 IL 62801 6185335953

Interested Party

elete Me

Caterpiliar, Inc. . : Peorié .
Interested Party 100 NE Adams Street IL 61629 3096751658

Eric Minder, Sr. Environmental Engineer

Iilinois Saciety of

Professional Springfield 217-544-7424
Engineers 300 West Edwards IL 62704 217-525-6239

Interested Party

Kim Robinson

Total number of participants: 50

PEILS A 3 s OLE

8/20/2004 | Transcript August 9, 2004 hearing transcript

*Hearing Officer Order: On August 9, 2004, Board concluded seventh day of
hearings; with agreement of participants, date 45 days from August 9, 2004, will be
Hearing Officer set for filing of comments to be considered by Board prior to first notice, requests for
Order/Correspondence | additional hearings may be made at that time; comments must be filed in Board's
Chicago Office by 4:30 p.m., September 23, 2004, mailbox rule does not apply
(service list not included in viewable file)

8/11/2004

bt Rt

IHinois éh\)ironmental Protecﬁon Agency's Third Errata Shéet'v (Ex-hibitv 87 from T
Hearing held 8/9/04)

8/9/2004 | Erata Sheet

Additional Testimony of Douglas W. Clay in Support of the Illinols Environmental
8/2/2004 | Preflled Testimony Protection Agency's Proposal; Illinols Environmental Protection Agency's Third Errata
Sheet :

Updated List of exhibits including three(3) exhibits submitted at hearing held on July
7/7/2004 | Exhibit List 6, 2004 (Springfield, IL) (Due to the volume of the exhibits, the viewable file i5s not
available. Please contact the Clerk's Office at 312/814-3629 to view or obtain a copy)

7/1/2004 | Transcript June 21, 2004 hearing transcript

https://www.ipcb.state.il.us/COOL/Internal/CaseView.asp?referer=CaseEdit.asp&case=6286 9/14/2004




2177829837 . 2177829847 P.B&/03

H # 87/

SEP-22-2084 ©93:80

9~-22-0C4; 2:43AM;

w

. -Pagel of 7

ROIE L ate

IEPA égg—tl North Grand Avenue | g s ofielq 217/782-5544
Petitioner P.O. Box 19276 IL 62794-9276 217/782-9807 ;

Gina Roccaforte, Assistant Counsel ' :

"Doug Clay

' 1 . .
Sidlev Austin Bank One Plaza Chicago 312/853-7000

Interested Party -

. i !
Brown & Wood = |4 5,th Dearborn Street | IL 60603 312/953-7036 |
William G. Dickett i

Illinois Petroleum o
Springfield 217/793-1858

Marketers
Association 112 West Cook Street IL 62704

Interested Party

e

Bill Fleischi

Iilinois .
Environmental Springfield 217/523-4942
Regulatory Group |31°0 Roland Avenue 1y %5003 217/523-4948

Interested Party

Robert A. Messina, General Counsel

Chemical Industry .
Council of Illinois éﬁig Sgevon Avenue peskianes 1505
Interested Party .- :

Lisa Frede

ATy,
arnes
D5

Al

Rapps .
Engineering & 821 South Durkin Drive Springfieid 217/787-2118

Applied Science P.O. Box 7349 IL 62791-7349 1217/787-6641

Interested Party

Michael W. Rapps

P4
https://www.ipcb.state.il.us/COOL/Internal/CaseView.asp?referer=CaseEdit.asp&case=6287 9/14/2004
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Office of the
Attorney Gereral
Interested Party

Ilinois Pollution

Control Board
Interested Party

Huff & Huff, Inc.
Interested Party

Posegate & Denes
Interested Party

Iilinois
Department of

Natural Resources | One Natural Resources Way

Interested Party

=

Burroughs,
Hepler, Broom,
MacDonald,
Hebrank & True
Interested Party

CSD 3
Environmental

Services, Inc
Interested Party

En\)ironmental Bureau
188 West Randolph, 20th
Floor

Chicago
IL 60601

312/814-2550
312/814-2347

Joel 1. Sternstein, Assistant Attorney Genera

100 W. Randolph St.
Suite 11-500

Chicago
IL 60601

3128143956

arieiTipsol

Dorothy M. Gunn, Clerk of the Board

512 West Burlington
Avenue Suite 100

LaGrange

IL 60525

James E. Huff, P.E.

L/
111 N, Sixth Street

Springfield
IL 62701

217-522-6152

Claire A, Manning"

Springfield

IL 62702-1271

217/782-1809
217/524-9640

General Counsel

103 W. Vandalia Street
Suite 300

Edwardsville
IL 62025

618/656-0184
618/656-1801

Musette H. VogeL_

2220 Yale Boulevard

Springfield
IL 62703

217-522-4085

dale, P.E.

Rot>3
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Clayton Group
Services Inc 3140 Finley Road IDLOVggesstm"e 630.795.3207

Interested Party

Monte Nienkerk

Environmental

Consulting & 551 Roosevelt Road Glenn Ellyn
Engineering, Inc. |#309 ‘ IL 60137 )
Interested Party - : ‘

Richard Andros, P.E.

Springfield

partmen.o 2300 Dirksen Parkway I 65764

ansportation
Interested Party

Steven Gobelman

oo e e

Angleton : Alton
Associates, LLC | 022 Belle Street IL 62002

Interested Party

Jennifer Goodman

al

McGuire Woods 77 W. Wacker Chicago

LLP .
Interested Party | SUite 4400 IL 60601

David Rieser

Applied

Environmental Centralia
Solutions, Inc, | O Box 1225 1L 62801 6185335953

Interested Party

Russell Goodiel, Project Manager .

Illinois Society of

Professional Springfieid 217-544-7424
Engineers 300 West Edwards IL 62704 217-525-6239

Interested Pafty

Kim Robinson

TRod>>

https://www.ipcb.state.il.us/COOL/Internal/CaseView.asp?referer=CaseEdit.asp&case=6287 9/14/2004
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STATE OF ILLINOIS )
. )
COUNTY OF SANGAMON )
PROOF OF SERVICE

I, the undersigned, on oath state that I have served the attached Illinois Environmental

Protection Agency’s Post Hearing Comments upon the persons to whom they are directed by

placing copies in envelopes addressed to:

Dorothy Gunn, Clerk Marie Tipsord

Illinois Pollution Control Board Illinois Pollution Control Board
James R. Thompson Center James R. Thompson Center
100 W. Randolph, Suite 11-500 100 W. Randolph, Suite 11-500
Chicago, Illinois 60601 Chicago, Illinois 60601
(Overnight Mail) (Overnight Mail)

SEE ATTACHED SERVICE LIST
(First Class Mail)

and mailing them from Springfield, Illinois on September 22, 2004, with sufficient postage

_Daonde Bochorar

affixed as indicated above.

SUBSCRIBED AND SWORN TO BEFORE ME
this 22nd day of September, 2004.

“"“"::.:t'.‘.‘.‘.:f.?%fz
grovsrs i AU SEAL &
M % CYNTHIAL WOLFE =

c % NOTARY PUBLIC, STATE OF ILLINOIS ¢

; ES 3-20-2007
# 1Y GOMSIONEXPRES S CT






